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NATIONAL PARTNERSHIP TO PREVENT DRUG 
AND ALCOHOL ABUSE 



FRIDAY, SEPTEMBER 19, 1986 

House of Representatives, 
Subcommittee on Human Resources, 
Committee on Education and Labor, 

Washington, DC. 

^^J\^^J^\^T^^^ttee met, pursuant to call, at 10 a.m., in room 
2261, Raybum House Office Building, Hon. Dale E. KUdee (chair- 
man of the subcommittee) presiding. Members present; Representa- 
tives Kildee, Tauke, and Petri. 

Staff present: S-as m Wilhelm, subcommittee staff director; S. Jef- 
ferson McFar land, legislative counsel; Margaret Kajeckas, clerk; 
Carol Lamb, mmority legislative associate; and Dan Yeacer, minor- 
ity counsel. 

Mr. Kildee. The Subcommittee on Human Resources convenes 
this mommg to discuss the circumstances surrounding funding and 
subsequent termination of the Office of Juvenile Justice and Delin- 
quency Prevention s grant for the National Partnership for Alcohol 
and Drug Abuse. 

The a)ncept for the national partnership grew out of a number 
ot meetings sponsored by the Office of Juvenile Justice and Delin- 
quency Prevention in late 1984. The partnership received a grant 
from O JJDP effective August 1, 1985, with the ambitious mandate 
ot bnngmg together people and resources from a number of disci- 
plmes to address the serious problem of alcohol and drug abuse in 
our Nation. 

o?M^f" months later, after the expenditure of close to $1 million, 
UJJDF announced the suspension and then termination of the 
grant. It appeared that few of the grant's objectives had been met 
m spite ot the expenditures of large sums of money. 
Juvenile justice funds are extremely limited. Tliat $1 million was 
apparently little or no impact on services available for 
the chUdren the act was designed to assist is of great concern to 
the committee. 

It is important to determine the factors contributing to the 
demise of a program that was begun with such large expectations. 
It IS also important to understand what must be done differently 
should such an undertaking be attempted again. 

The Juvenile Justice and Delmquency Prevention Act was estab- 
lished out of a great concern for the children of our Nation. This 
hearmg IS bemg held with the intent of ensuring that juvenile jus- 
tice funds are expended as effectively as possible to benefit chil- 
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dren. We are pleased to have with us several witnesses who have 
agreed to help us in this learning process. 

In this program, we must see that children are served and we 
also as people in Government must see that in so doing that we be 
careful custodians of the taixpayers' dollars. 

It is for that reason that we come together this morning to see 
why this happened and what can be done to prevent similar things 
occurring in the future, 

I call upon now the ranking minority or Republican member of 
the committee, Mr. Tauke of Iowa. 

Mr. Tauke. Thank you, Mr. Chairman. 

I would like to suggest that minority wouldn't long be applicable, 
but I am not certain that that is a likely scenario. 

I do want to note, Mr. Chairman, that this is probably the last 
hearing that this subcommittee will hold during the current Con- 
gress, and I have enjoyed very much the opportunity to serve on 
this subcommittee and to work with you and your staff. 

It has been a great pleasure for us. We very much enjoyed edl of 
the courtesies that you have extended, and I hope that in the next 
Congress we will both be here again and will be able to work to- 
gether on these issues that are of such concern. 

Mr. KiLDEE. God and the voters will determine that. 

Mr. Tauke. And the causes that we both share. 

Mr. Chairman, I also want to express appreciation this morning 
to Mr. Speirs and to the Office of Juvenile Justice and Delinquency 
Prevention for the cooperation that they have extended to this suS 
committee in the investigation of this particular issue and on other 
matters. 

We very much appreciate the good working relationship that we 
have had with you and your office, Mr. Speirs. I recognize that this 
hearing is brought about by an unfortunate set of circumstances 
that led to the termination of the grant with the National Partner- 
ship to Prevent Alcohol and Drug Abuse. I hope that while this 
grant has been terminated that we are not in any way diminishing 
our desire to achieve the goals and objectives of the grant, essen- 
tially to prevent alcohol and drug abuse among youth. 

Although the issue has been hyped a little bit and probably sub- 
jected to a little bit of political grandstanding over the last couple 
of months, that should in no way diminish the intensit3^ of our ef- 
forts to prevent alcohol and drug abuse among youth, I hope that 
the problems which have arisen relating to this grant do not dimin- 
ish our desire to meet that objective. 

We should learn from the problems associated v/ith this grant 
and do all that we can to guard against similar situations develop- 
ing in the future. 

If that requires additional oversight on the part of this subcom- 
mittee, we should recognize that. If it requires changes in legisla- 
tion, obviously we will have to deal with that. It may just mean 
that there needs to be some change at the administrative level. 

In any event, I look forward to the testimony today. I hope it 
helps us get a better handle on this issue and helps us make cer- 
tain that the program works even better on behalf of the young 
people of our Nation in the years ahead. 

Thank you. 



Mr. KiLDEE. Thank you, Tom. 

Our first witness is Verne L. Speirs, the Acting Administrator of 
the Office of Juvenile Justice and Delinquency Prevention. We look 
forward to working with you on this issue and all issues affecting 
children as they are administered by your agency. 

Thank you for your appearance. If you wish to have people ac- 
company you, that is all right with us. 

STATEMENT OF VERNE L. SPEIRS, ACTING ADMINISTRATOR, 
OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVEN- 
TION, DEPARTMENT OF JUSTICE 

Mr. Speirs. Thank you, Mr. Chairman and thank you, Mr. 
Tauke. Thank you for inviting me to testify before the subcommit- 
tee today concerning the Office of Juvenile Justice and Delinquen- 
cy Prevention's grant to the National Partnership to Prevent Alco- 
hol and Drug Abuse among youth. 

As you know, the Partnership was launched in October 1985 with 
a $1 million OJJDP grant amid high expectations that it would 
foster increased public and private sector involvement in combat- 
ing the problem of substance abuse by our Nation's youth. 

Unfortunately, these expectations were never realized. Therefore, 
soon after I became Acting OJJDP Administrator, I suspended fur- 
ther funding for the partnership, and later, based on the findings 
of a subsequent program review, decided to terminate the program 
activities and not fund the program past July 1, 1986, the end of 
the grant period. 

I have attached to my testimony a chronology of major events 
concerning OJJDP's monitoring of the partnership and our actions 
not to continue funding, so I will not take up the subcommittee's 
time this morning by detailing these events. 

I would like to say before responding to questions that you may 
have, that the final decision not to continue funding the partner- 
ship should not be construed to be a reflection on the level of com- 
mitment of the partnership staff. I understand the hardship this 
decision caused partnership employees. It was unfortunate that it 
was necessary to take this action. 

We believe the employees conducted themselves in a professional 
manner throughout the life of the program, particularly during the 
difficult days of program closeout. 

For a variety of reasons, however, the program's potential was 
never achieved. 

Thank you, Mr. Chairman. I will be pleased to respond to any 
questions that you may have. 

Mr. KiLDEE. Thank you very much for your testimony, Verne. 

Let me start with these questions. Federal law prohibits a Feder- 
al agency from establishing a nonprofit corporation v/ithout specif- 
ic statutory authorization. 

In assisting with the national partnership organizing activities, 
did OJJDP stay within the bounds of this law, in your opinion? 

Mr. Speirs. The answer that I have is yes, that they stayed 
within the bounds as based upon the review of the advice given by 
the general counsel. 



Mr. KiLDEE. I guess we have to ask, because we are trying to 
work together to see how we can continue to serve these young 
people. We must see whether the spirit of the law was kept in some 
of the apparent assistfmce which the national partnership received 
in those early days of organization. 

Do you feel that the spirit of the law was kept? 

Mr. Speirs. I would have to address you this way from my knowl- 
edge, or I should say my lack of knowledge, of what went on at 
that time, Mr. Kildee. I don't believe I could pass a value judgment 
on that because I was not there. I did not take any part in that. 

Mr. Kildee. I guess what we will try to ferret out in this hearing 
and subsequent investigation, too, *5 to see whether there was such 
a close relationship betweeT5 national partnership and the 
OJJDP that it could be accuseu being cozy — I use that word; that 
is a rather subjective word — whelhi^^i' the relationship was too close. 

Let me ask you this in conjunction with that; Did the OJJDP fi- 
nancially support the preparation of the national partnership's 
grant application? 

Mr. Speirs. The answer is no. I think you are referring to the 
situation of the writing of the actual grant application, and money 
to pay for that was from a private source paid to a consultant, who 
wrote that application. 

Mr. Kildee. What was that private source? 

Mr. Speirs. I believe it was from a brewery company. I can get 
the exact name or trace that back for you if you would like. 

[The information is included in the appendix.] 

Mr. Kildee. They were at that time accepting then private con- 
tributions? 

Mr. Speirs. Well, to say accepting, I am not sure what that delin- 
eates. I know that that money was available or at least was made 
available to pay for that particular activity, but it was not OJJDP's 
funds that went to pay for the service of writing the application. 

Mr. Kildee. In reviewing the national partnership's application 
for assistance, did the Office use peer reviewers with expertise in 
the alcohol and drug abuse prevention field, did they clearly find 
that the application had outstanding merit, and were any of the 
application review criteria changed? I ask this because when you 
do award something on a noncompetitive basis, there are certiedn 
criteria that must be followed, and one is that it be reviewed by a 
peer review panel. 

Can you tell us whether that took place in accordance with the 
law? 

Mr. Speirs. From what I understand there was a peer review 
process. There was an initial panel. Two individuals on that panel 
either removed themselves or were disqualified because of an ap- 
parent conflict of interest, that conflict being that they were in- 
volved in the early stages of the meetings or the early formation of 
the concept of the Partnership. So they disqualified themselves or 
were asked to leave. 

Two new individuals were put in and there was a peer review 
that was done by that panel. 

Mr. Kildee. Who asked them to leave, the first two? 

Mr. Speirs. I think the program manager who was involved in 
handling the process or one of the staff members that was handling 



the process. I know that Mr. Frank Porpotage asked, I believe, one 
of the peer reviewers to remove herself, and I think one of the 
second peer review panel members removed themselves. 

Mr. KiLDEE. Who was the program manager? 

Mr. Speirs. It was the staff person working to get the peer 
review process done, Mr. Porpotage. 

Mr. KiLDEE. To whom did he report? 

Mr. Speirs. At that time, his chain of command was through Mr. 
Donahue, but he was reporting directly to the Administrator. 
Mr. KiLDEE. Thank you. 
Mr. Tauke. 

Mr. Tauke. Thank you very much, Mr. Chairman. 
Who would you say initiated this effort to establish the national 
partnership? 
Mr. Speirs. Who initiated the effort? 
Mr. Tauke. Yes. 

Mr. Speirs. From my understanding, the initiation or the force 
behind it was the former Deputy Administrator of the office. 

Mr. Tauke. Do you have any feeling as to why there was the 
belief that it was necessary to establish a new organization? 

Mr. Speirs. My impression is this: that the concept where you 
are taking such diverse groups, the business community, concerned 
citizens, drug and alcohol people, and trjdng to bring them together 
on such a large-scale basis and trying to establish a national voice 
to combat the alcohol and drug abuse problem, it was the thought 
that there was a need to have a unique entit; that could handle 
that level of program direction and policy formulation. 

Mr. Tauke. So the idea, from your perspective, onginated within 
O JJDP? They didn't think there was another appropriate group to 
take on this task, so it served as a catalyst in order to establish 
what would hopefully be a national group that could tackle this 
challenge? 

Mr. Speirs. I think that is a fair characterization. 

Mr. Tauke. You indicated that the board was made up of four 
groups. I am not sure I can identify the four groups. 

Mr. Speirs. If you are talking about the four general areas that 
the groups were drawn from 

Mr. Tauke. Yes. 

Mr. Speirs. One was the business community, you had a commu- 
nity from the media, you had private sector business and then you 
had the professionals involved in drug and alcohol abuse, those 
people involved in the actual business of treatment or prevention. 

Mr. Tauke. The business community, the media 

Mr. Speirs. Private citizens 

Mr. Tauke. Private citizens 

Mr. Speirs. And professionals in the field. 

Mr. Tauke. What kind of legal responsibility did the board have 
for the operation of the national partnership? 

Mr. Speirs. I cannot answer that. I do not know. 

Mr. Tauke. I presume they adopted some land of charter or 
bylaws? 

Mr. Speirs. The partnership was a duly incorporated entity and 
had a status all of its own. From a management perspective or 
from an organizational perspective, there was a broad-based mem- 



bership group or this broad-based input. Then you had a subse- 
quent step where the membership would take input or give input 
to a coordinating committee and they would establish policy and 
gain implementation consensus. Then you went from there to a 
board of trustees that took direction from this coordinating com- 
mittee and from there it filtered down into the organization. 

Mr. Tauke. It seems to me part of our effort here should be 
tr3ring to determine who was responsible for this. I serve on a 
couple of boards. I assume when I serve on those boards that I take 
some responsibility for the organization. In this case, it would 
appear as if— if I perceive the facts correctly— it would appear as if 
nobody was taking responsibility for the operation of this organiza- 
tion, and it prompts me to ask what happened to the board of 
trustees? Have they simply washed their hands of any responsibil- 
ity for the operation of the organization and the expenditure of 
funds? 

Mr. Speirs. I don't know. No one has come to me to ask about 
the project, to mention salvaging the project or taking the concept 
m any other direction. 

Mr. Tauke. Suppose it were private funds and that I and Mr. 
Kildee and you, have maybe a lot of money and decided to transfer 
some to this organization to cany out a task. I would assume that 
if this kind of thing had occurred that maybe the board of trustees 
hadn t done what it was supposed to do, and there might be at 
least a review of the legal responsibility of the board of trustees for 
the actions of the partnership. 

Has your office 

Mr. Speirs. We have not. 

Mr. Kildee. Would you yield? 

Mr. Tauke. Yes. 

Mr. Kildee. Is there any possibility that you are aware of or any 
attempt that you are aware of trying to recover any of the money 
that was 

Mr. Tauke. That was the next question. 

Mr. Speirs. What we have done was based on our financial 
review. And to answer your question shortly, no, we have not 
taken steps or made that as an option. What we have done, since I 
In^^finn ^as to go in and look at the books. At that time 

$764,000 approximately was expended or obligated and that was 
gone. 

At the rate of spending that continued within the final 2 months, 
you virtually had all the money expended. As far as looking to the 
expenditures or looking to what the money had gone for, within 
certain exceptions, the expenditures were allowable costs per the 
terms and conditions of the grant and other 0MB circulars and 
regulations. So we could not go back and say— as far as the way 
the money was expended for the program— we could not reach in 
and say this was wrong. There where some exceptions that we 
dealt with. 

Mr. Tauke. About $80,000 in exceptions? 

Mr. Speirs. Approximately $81,000 and we have looked at those 
and negotiated them out and it is down to quite an amount less 
than that. 

Mr. Tauke. What do you mean negotiated out? 
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Mr. Speirs. At first blush when we sent the comtroUer's staff in 
to look at the expenditures, there were some areas that we ques- 
tioned on cost and when they came back with explanations or 
when the Partnership took whatever remedial action was neces- 
sary, the bottom line was less than $81,000. 

Mr. Tauke So if the money is misspent outside of the context of 
the grant, let s say, what happens then? Is there any way to recov- 
er that money? 

Mr. Speirs. When you are dealing with a grant either it is viable 
and has a budget. If there is a misexpenditure, you disallow that 
cost, don t let them draw down or recover the money. In this case, 
the balance within the last week, there is $34,000 or $35,000 left 
out of the original $1 million. 

«r^^: '^AUKE. You found this situation when you came aboard. 
What was going on before you came aboard? 

Mr. Speirs. I cannot answer that because I don't know. I wasn't 
there. 

Mr. 'Tauke. Did it just come to you out of the blue, or when you 
came aboard did somebody say, "Hey, we have been looking at this 
and there is a problem hers? 

Mr. Speirs. Basically, I was asked to take the office. One of the 
problems that I was told that I was going to have to step in and 
handle was the partnership, from several voices, such as the Comp- 
troller s Office, and general counsel. It was indicated that I needed 
10 look at this and very quickly get into a program review and look 
at the project. 

At that time the administrator was gone and I stepped in. 
Mr. lAUKE. Is this considered a contract? 

• ^""j ^^^l^i '^^^ ^ Srant. There is a formal grant document 
signed with the Government. 

partnerehip?' somebody signed it on behalf of the national 

Mr. Speirs. Yes. 

Mr. Tauke. Who did? 

Mr. Speirs. Mr. Rex Thompkins. 

Mr. Tauke. What was his role? 

Mr. Speirs. He was president of the partnership. 
n„^IU • "^M-^ presume that he on behalf of the partnership takes 
" obligations, contractual obligations? 

Mr. Speirs. The obligations spelled forth in the grant plus any 
special conditions, yes. o t- j 

Mr. Tauke. I believe in other areas of Government we would be 
Jf.ni'i^^.^Pf to, first of all, pinpoint responsibility, and 

second, to t^ to recover the money. I understand the problem that 
h? fV,P kL"^ V^^ recovermg of the money. I guess I still go back 
to the board of trustees. It seems to me that the board of trustees 
«nH f?o^%"^ u"* fiduciary responsibilities to the organization 
f«Hnn f« """^ responsibility for the failure of the organi- 

^£ ^.,f contractual obligations. I am not sure this is a 

ohLT °"' y"". ""^^ "® but why has no consider- 

Gwernmenf?''^" checking that out? Is that just not the policy of 

thJ^f;«?r'J!!f ■ ^ "^""'f ^* P°"<=y OJJDP. I don't think 

the track we were following was back to the board of trustees. We 
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were looking to the officers of the corporation or to the entity that 
received the grant. And that was the partnership, a legally consti- 
tuted not-for-profit organization that was the recipient of the grant. 

To make that connection back to the board of trustees, at this 
point would not be appropriate, in my judgment. 

Mr. Tauke. Let me just observe, Mr. Chairman, I am not sure 
that I will accomplish anything by continuing to hammer this to 
death, but we do set a fairly bad precedent if we suggest that there 
is kind of an unknown entity out there that does have responsibil- 
ity, but the people who run it don't have the responsibility. 

In this case, the people who run the entity, it seems to me, were 
those members of the board of trustees. It appears as if there was a 
terrible leadership problem and management problem within the 
national partnership. If there is a leadership and management 
problem, that is the responsibility of the board. 

Now, the board, it occurs to me understood that they were taking 
money from the Government in order to carry out certain responsi- 
bilities, and if they are unable to fulfill those responsibilities, they 
have two choices: They ought to either, change the management so 
they can; or, B, stop the expenditure of the money and send it back 
to the Government. I am not sure that in this instance what all of 
the legal possibilities might be, but I think that somewhere along 
the line we should send signals to those who have responsibility, 
whether they be board members of a nonprofit or a profit organiza- 
tion that they do have some obligation when they receive Federal 
funds to eee that those funds are expended appropriately. 

So I guess as you carry on vsrith the activities of the OJ JDP, that 
I hope that that is reviewed. I suppose I hope, too, that you take a 
look at what the potential responsibility of the board in this case 
might be. Somebody should rattle their cage a little bit is the 
bottom line. 

Thank you, Mr. Chairman. 

Mr. KiLDEE. Thank you. 

In going over the peer review panel worksheets, we notice that 
one of the peer reviewers in evaluating this group on organization- 
al capability, which in retrospect seems to have been some^vhat de- 
ficient, before the grant was given, while doing the peer review, out 
of 15 points, gave 5 points. 

Now, that is— I am a teacher. That would be flunking. Is that 
considered flunking in your agency? 

Mr. Speirs. I can't tell you — I will say that that was a very low 
score on that capability. I don't know what the scale was that they 
were using, but it was obviously a very low score. 

Mr. KiLDEE. Total points were 15; they got 5. That would be 
about one-third. In my Latin classes I would have advised the stu- 
dent to take another course. I recognize, Verne, that you came in 
after the fact and you were not involved — we may want to be call- 
ing other witnesses later on to find out what was happening at the 
time this was given. 

I want to go back to what I consider really a moral obligation 
that goes beyond a legal obligation; that is, to be really careful cus- 
todians of taxpayer dollars. I think it is a real moral obligation and 
I think that those that we bring into Government should have that 
sense of morality, which goes beyond the sense of legality. 
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This certainly is in no way direct or indirect criticism of you, be- 
cause I am aware of the chronology here. 

While I have the chance, I would like to say we in Grovemment 
have an obligation to morally spend the taxpayers' dollars. I think 
that is a very important thing to do. 

I last year returned $47,000 to the Treasury which I did not need 
to spend. At all twines, but particularly in these times of venr, very 
high deficits we should try to have that moral attitude, and again 
that is not directed at you because I know very well the chronology 
of these events here. 

How extensively did the OJJDP use ASPEN Systems to perform 
tasks and incur costs associated with the national partnership? 

Mr. Speirs. aspen Systems, Mr. Kildee, was involved earlier in 
the formative and organizational activities of the partnership, pro- 
viding technical assistance dating back into May 1984, and up until 
the time of the grant award, possibly some activities afterwards. 

It was responsible for organization of meetings, putting on the 
meetings, the four constituency groups that we talked about, it 
worked with those groups and worked with the organization of the 
meeting in Williamsburg, which seems to be the hallmark of the 
formation of the partnership and it worked until after the actual 
awarding of the grant. 

Most of its work was from a technical assistance aspect. 

Mr. Kildee. Would you provide us a record of the details of all 
ASPEN Systems tasks and costs relating to the national partner- 
ship, beginning with the January 1985 meeting in Williamsburg? 

Let me ask you this question, too. The award to the national 
partnership was made October 1. It was backdated to August 1 and 
was terminated on July 1 of the following year. 

Let me ask, first, why was it backdated and is that commonly 
done in awarding grants like this? 

Mr. Speirs. In this particular case, the reason for backdating, ap- 
parently was that there were some preagreed-upon costs. Basically, 
there were four consultants who eventually became senior vice 
presidents in the organizational structure and there were some 
costs related to those individuals. The preagreement was that they 
would go back to August 1 to cover some of those costs. 

I can't say it is common; I have seen it done, where there are 
allowable expenditures that are directly related to the project. 
That can be covered if the backdating takes place. 

Mr. Kildee. I would say that whenever one does predate some- 
thing that one should be well prepared to give compelling reasons 
why such predating takes place, because that is, I would say, not 
considered standard operatuig procedure in dealing again with the 
taxpayers' dollars. 

In conjunction with a question Mr. Tauke asked earlier, of the $1 
million, he asked what was it spent for, and it was for, you replied, 
various types of expenses. 

Do you have any breakdown as to the type of expenses? Was it 
for travel? For meals? For entertainment? Do you have any break- 
down available for the committee as to how those expenses oc- 
curred? 

Mr. Speirs. I can give you a breakdov/n as of the end of June. We 
are still calculating or the bookkeepers are calculating to the end 
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of the grant period because there are minor things that need to be 
cleaned up. As of the end of June, personnel, right at $285,000: 
fringe benefits, $47,000; travel, $40,000; equipment, $13,000; sup- 
plies, $22,000; consulting and contractual fees, almost $190,000; 
other expenses— and I am not sure what all that includes— about 
$141,000. 

Mr. KiLDEE. Other expenses, $141,000? 
(^.^^An^^P^- taxes, interest, and insurance, et cetera, 

$10,000 plus, with a total figure of right at almost $750,000. 

Mr. KiLDEE. The other expenses seems to be the bigger item? 

Mr Speirs. Well, outside of your personnel and your consultant, 
because your personnel is $284,000 and your consultant is $188,000 
for a tx}tal of $473,000. * ' 

Mr. KiLDEE. Mr. Tauke. 

Mr. Tauke. In testimony Mr. Keker is offering on the next panel, 
he suggests that part of the problem with this operation was that 
the efforts to recruit key, full-time staff came to a standstill pre- 
sumably at the request of the prospective chairman that was 
commg aboard any day. 

Who was selecting the chairman of the board of this operation? 

Mr. Speirs. I believe that the board of trustees had the final vote 
on who was going to be chairman— the decision had to go through 
the board of trustees. 

Mr. Tauke. But who was really out recruiting the chairman? 

Mr. Speirs. The only person I knew of involved with that was a 
gentleman by the name of Mr. Baldwin, who was interim chairman 
of the board of trustees. That is the only person I talked to who 
talked about a full-time chairman. 

Mr. Tauke. As I read some of the other testimony, one gets the 
impression that the board was brought together with the assump- 
riT^T^W^* maybe this was an honorary-type operation, that the 
UJJDP was going to take over the responsibility of setting this up 
and ensuring that there was management for the national partner- 
ship. 

Is there any truth to that perspective? 

Mr. Speirs. I can't say that OJJDP was going to step in and 
manage the program. I can say that was not an appropriate func- 
tion and I don't see that in documents that I have. 

Mr. Tauke. There was apparently some fairly famous and well- 
known American who was being recruited for this position of pro- 
spective chairman. I get the impression that that person was being 
recruited by the administration, not by the board of trustees of this 
organization. 

Mr. Speirs. The only time this individual was mentioned was 
when I came on in June. My question was where are they and the 
indication was that this individual had made the decision not to be 
associated with the partnership. 

Mr. Tauke. What is the OJJDP doing giving a grant to an orga- 
nization that has no chairman of the board and no president? 

Mr. Speirs. I think as far as the structure, OJJDP thought it was 
going to be in place. They had a president of the partnership. They 
had the formal organization as put together by the partnership. 

When you get into the board of trustees or the coordinating com- 
mittee, I don t know that that was focused on. I think the focus 
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was on the partnership as an entity and whether they could re- 
ceive the grant monciys. The action was based on that act. 

Mr. Tauke. Mr. Keker says that the instructions to delay the re- 
cruitment of full-time staff, it was his impression, were initiated or 
at a minimum concurred in by the OJJDP. Is that true? 

Mr. Speirs. There was a point in time when the previous admin- 
istrator did instruct the organization not to go ahead and recruit or 
move forward and the basis for that instruction was an analysis of 
the moneys expended at that time. 

Almost one-half of the moneys were expended. There was no im- 
plementation or operation plan. The office was, I would say, this is 
an understatement, was extremely concerned about the lack of 
progress, the lack of implementation, the lack of attention to the 
detail of what had to be accomplished in the grant and did inform 
them to focus their energies and efforts in putting together an im- 
plementation plan. This instruction was given so they could move 
from the concept phase into making a functional organization. 
That was in February, and they were directed to take on the task 
of showing how they could move the project forward. 

Mr. Tauke. I recognize you weren't involved at the time, but 
what went wrong? I mean, what happened? Where do we put our 
finger? 

Mr. Speirs. From my involvement, I think you had a concept, 
you had an idea that had merit, but where it breaks, in my estima- 
tion, from looking at the material, it was taking the concept and 
what was written and turning it into an organization that could 
move forward. It broke. It tore. That transition never happened. 

Mr. Tauke. And what was the reason? What was the reason that 
the concept didn't turn into reality? Because no one assumed re- 
sponsibility, that is why. 

I don't luiow who was supposed to assume responsibility, whether 
it was the granting agency or the recipient of the grant, but it 
seems to me that in part the granting agency had responsibility to 
ensure that there was someone responsible on the other end. 

Mr. Speirs. There are several areas. The leadership or lack of ef- 
fective leadership or control of the leadership. There was a vacancy 
in the presidency. There was a style of management, I think, where 
management, as I read the documents and go back, starting in the 
months of January and February, lacked a sense of direction. A 
lack of solid, forceful authority within the organization, directing 
the daily operation. 

I think the staff picked that up, that lack of direction, and our 
staff sensed it from their visits. The record is replete with staff 
visits starting, say, in January or February. There were a number 
of visits, the Comptroller's Office going in, project managers going 
in and looking at what was happening. 

There is an issue of taking an organization and looking at the 
grant document and sa3dng, "Does the organization understand 
what they have to do to take the money, take the concept and then 
move forward?" 

In some of the material I have received, an understanding of 
what was required by the grant was not there, I think, this lack 
was a very, very big issue. 
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The problem was in taking the implementation plan, as in any 
business, taking a strategy to move to where you want to go to ac- 
complish your goals and objectives. That strategy was not in place 
until the office stopped the effort, and directed them to write the 
implementation strategy and put that in line. 

A special condition in the grant indicated that that implementa- 
tion plan had to be approved by January 10, 1986. It was not sub- 
mitted to the office until, I think, March 14 and finally passed by 
their board of trustees sometime in April. 

So you are looking from January to April, actually before that, 
that you had no implementation plan to take the concept and it 
into functional reality. 

Mr. Tauke. What do we learn from this? How do we prevent this 
from happening in the future? Do we need new guidelines? 

Mr. Speirs. I have to tell you how I would approach it, if it were 
not to happen again. 

One, I would maybe look at a competitive process in selecting a 
grantee. Two, I think I would look to an organization that is up 
and on line and has some kind of track record. 

I would look for subject matter experts not only in the field that 
I was trying to impact, but also people in grants management and 
the area of handling the money or have some concept of it. 

I think I would have maybe put my managers on sooner to deal 
with the grantee. I don't think I would use a grant, but I would 
work with a cooperative agreement which would give me as much 
say and as much control in that program as the redlpient of the 
money and I would manage the daylights out of it. 

Mr. Tauke. Thank you, Mr. Chairman. 

Mr. KiLDEi '^^'itting again back to the predating of the award to 
August 1, i( awarded October 10. It would seem that since the 
grant was prt. . .ed that there must have been assurances that the 
grant was coming. 

Do you know who gave the assurances to whom? 

Mr. Speirs. I do not. 

Mr KiLDEE. Because they had incurred some expenses and then 
those expenses were covered by the grant which as made in Octo- 
ber. It would seem that they did not have a printing press to make 
money, that they must have had some assurances that the money 
was going to come and it was OK then to spend this money and 
that the expenditure would be covered then by the grant when it 
came. 

It would seem that someone had to give assurances to someone 
else. What I would like to find out as chairman of the committee 
and Mr. Tauke, I am sure as the ranking minority member, is who 
gave the assurances to whom? 

Mr. Speirs. I do not know who was in conversation or what com- 
munication channel was used, nor what all the expenses were. I 
just don't have that knowledge. 

Mr. Tauke. Can you get it for us? 

Mr. Speirs. I will certainly try. 

Mr. KiLDEE. I think that is a very essential thing. We are tr3dng 
to do two things here. We are tr3ring to see what went wrong, and 
we are going to be hard pressed to recover any of this money, I am 
sure. We also want to see what we can do in our oversight responsi- 
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bihty as members of this committee, to see that that does not 
happen again in the future. Mr. Tauke and I have to go to the ap- 
propriations committee regularly and urge them to spend money 
for good programs to sorve the youth of this Nation. It makes our 
job difficult when they can point out, as they must and as they 
should, that here was a million dollars frittered away, money that 
was sent to us by the taxpayers of this country, with the expecta- 
tion that we would at least try to spend that money prudently and 
carefully. 

And really I can't see where it touched one young person in this 
country, not one young person. 

Congress has made a massive commitment to put together pro- 
grams right now in the area of drug abuse. This type of action 
makes that job really very difficult. With the criteria you have 
enunciated as to how you would have handled this thing, I wish 
that you had been there when this was being born. 

Mr. Speirs. Mr. Kildee, so do I, because I wouldn't be here today. 

Mr. Kildee. That would have been very nice for all of us, for the 
taxpayers and for the kids of this country, too. 

Would you also provide for the record— we will keep the record 
open for two additional weeks— information such as resumes show- 
ing that each of the peer reviewers was an expert in the drug and 
alcohol abuse field? 

Mr. Speirs. I would be glad to do that. 

[Information in appendix.] 

Mr. KiiJjEE. That is one of the criteria that the Congress has set 
for noncompetitive grants. 
Mr. Speirs. Yes. 

Mr. Kildee. Also, could you provide information which demon- 
strates how the peer review resulted in the finding that the propos- 
al was of outstanding merit. In other words, to give a grant that is 
not based upon a competitive process, then there has to be the find- 
ing by the peer review panel that the proposal is of outstanding 
merit. 

If you could give us the background of the peer reviewers and 
something that would demonstrate how those peer reviewers con- 
cluded that the proposal was of outstanding merit. 

Mr. Speirs. I would be glad to provide that. 

Mr. Kildee. You are really dealing \nth programs that are ex- 
tremely important and you are dealing with dollars that are very 
important. I don't have any further questions. 

Mr. Tauke. Would the gentleman yield for one question? 

Mr. Kildee. Certainly. 

Mr. Tauke. Do you have copies in your files of the minutes of the 
board of trustees of the National Partnership? 

Mr. Speirs. I have a draft copy of a meeting held on April 14. I 
believe there are some other minutes. 

Mr. Tauke. You could perhaps include in your submission to the 
subcommittee any documents that would give us an indication of 
the workings of the board of trustees, specifically minutes of their 
meetings. That would be helpful to us for our files. [Minutes re- 
tained in subcommittee files.] 

Mr. Kildee. There is, as we well know, a deep interest now in 
the whole field of drug abuse. We know that the appropriations 
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committee as we sit here right now is trying to pull money from 
existing programs, to fund this new drug program without really 
impacting upon the deficit. Are you aware of any efforts within the 
administration and perhaps more specifically within the Justice 
Department to reach into OJJDP to find dollars to fund this new 
approach to drug abuse in this country? 

Mr. Speirs. What has happened in the last approximately 6 
weeks or so, is that the whole Office of Justice Programs, which 
has several components, has been asked to look at the programs, 
currently addressing the drug problem, programs that could possi- 
bly be used in 1987 to address that issue, and what types of possible 
redirection we could take with existing programs to have them re- 
emphasize or redirect some of their efforts in prevention, treat- 
ment, et cetera. 

Mr. KiLDEE. I think we will be asking more questions as this de- 
velops. I am very concerned that in funding this new concern of 
the Congress and the administration that we don't as a matter of 
fact defund other programs in order to take care of this new drug 
program. 

I look forward to working with you this remaining session of 
Congress and God and the voters willing in the next session of Con- 
gress to help do two things. 

First of all, to serve the needs of the young people of this Nation, 
and to in so doing, be careful custodians of taxpayer dollars. I 
think those two things have to always be in front of us and one 
helps the other. 

So I look forward to working with you on that and I appreciate 
your appearance this morning and your cooperation with the com- 
mittee. 

Mr. Speirs. Thank you, Mr. Chairman. 
Thank you, Mr. Tauke. 
Mr. Tauke. Thank you. 

[The prepared statement of Verne L. Speirs follows:] 
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Prepared Statement of Verne L. Speirs, Acting Administrator, Office of 
Juvenile Justice and Delinquency Prevention, Department of Justice 

Thank you, Mr, Chairman, for inviting me to testify before 
the Subcommittee this morning concerning the Office of Juvenile 
Justice and Delinquency Prevention's grant to the National 
Partnership to Prevent Alcohol and Drug Abuse Among Youth, 

As you knowr the Partnership was established in October 1985 
with a $1 million OJJDP grant amid high expectations that it 
would foster increased public and private sector involvement in 
combatting the problem of substance abuse by our Nation' s young 
people, Onf or tunatelyr these expectations were never realized. 
Therefore, soon after I became Acting OJJDP Administrator, i 
suspended further funding for the Partnership, and later, based 
on the findings of a subsequent program review, terminated the 
grant, 

I have attached to my testimony a chronology of major events 
and OJJDP' s monitoring of the Partnership grant. While I am 
prepared this morning to give the Subcommittee as full an 
accounting as possible of OJJDP's involvement with the 
Partnership, I would ask you to keep in mind that it was not 
until June 9, 1986, when I was named Acting OJJDP Administrator, 
that I first became involved in activities regarding the 
Partnership, Therefore, in preparing information for the 
Subcommittee about events up to that time, I have based ray 
stateraents on the grant file records and my subsequent 
involvement in decisions concerning the Partnership, 
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The concept of a National Partnership emanated from the 
belief that the Federal govern/aent could play a significant and 
appropriate role in substance abuse ' prevention by providing a 
forum for citizens and private sector organizations to discuss 
the problem and by coordinating the activities of .jcganizations 
working to combat this problem. To help the various 
organizations meet and share resources and ideas, OJJDP hosted a 
series of meetings during 1964 and 1965 attended by 
representa tiveo from bu sin esse Sr the media, citizens groups. 
Federal, state and local governments, and professionals such as 
drug and alcohol counselors, physicians, educators, and lawyers. 
These meetings led to the formation of the National Partnership 
to Prevent Alcohol and Drug Abuse Among Youth as a private, 
nonprofit corporation. 

The goals of the National Partnership were as follows: 

1. To promote the r.l?;ht of young people to grow up healthy. 

2. To prevent self-initiated early experimentation with 

alcohol and drugs. 

3. To increase the awareness and availability of alcohol 
and drug treatment services for youth. 

4. To increase the availability of promising and effective 

approaches to alcohol and drug problems. 

5. To promote social disapproval of drunkenness. 

6. To eliminate use of illegal drugs. 

7 . To eliminate all use of alcohol by underage youth out- 

side of parental supervision and liturgical functions. 

8. To eliminate nonmedical use of prescription drugs by 



youth. 
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The partnership leadership was vested in a Board of Trustees 
comprised of approximately 50 representatives of the four 
membership groups. The Board was responsible for establishing 
policy objectives and implementation strategies and for 
providing overall leadership, A separate Coordinating Committee 
was responsible for recommending policy objectives to be 
establ ished by the Board, In additionr the Partrership' s 
headquarters office was staffed by a president and four 
vice-presidents heading the main divisions of the 
Partnership — Communicationsr Development/Operationsr Prograrasr 
and State and Local Partnerships, r have attached to my 
statement a chart showing the organization of the Partnership 
management , 

The highest priority of the National Partnership was to 
establish state and local partnerships. The original objective 
of the National Partnership was to establish local partnerships 
in at least 20 states and 100 "anchor cities" by the end of the 
program's first rear. This target later was reduced to the 
development of 3 4 to 60 state and local partnerships. 

The other core function of the Partnership was to be the 
reviewr selection, and replication of model programs which could 
be implemented in jurisdictions across the country. The Program 
branch had three essential functions: identify drug and alcohol 
prevention projects worthy of replication; oversee implementa- 
tion of selected projects; and arrange for technical assistance 
to members seeking to implement or improve projects of their 
own. By the end of its first year of funding, the Partnership 
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was to have selected between 10 and 15 drug and alcohol 
prevention projects for implementation in conjunction with local 
partnerships, 

rn addition, the Partnership was to manage an awareness 
campaign designed to inform the public about the causes of and 
possible solutions to the problem of alcohol and drug abuse as 
well as educational programs for use by local partnerships in 
schools and civic forums. 

To ensure adequate resources to begin this process of 
creating public and private partnerships and operate its other 
programs, the partnership was awarded a $1 million OJJOP grant 
on October 10, 1986, for a one-year period. The National 
Partnership was expected raise an additional $1.5 million from 
private sources during its first year to continue the 
Partnership and supplement Federal funding. 

OJJDP believed the partnership would be able to achieve its 
stated objectives because of the commitment at the highest 
levels of government and the private sector and the expertise of 
project staff. After almoRt three months of operation, however, 
a site visit by OJJDP staff indicated that, while progress had 
been made in hiring staff and establishing operational 
procedures, the main work of the Partnership— developing 
programs and state and local partnerships and private 
fund-raising— had not gotten underway as quickly as had been 
stated in the time and task statement included in the grant 
application. The Partnership's own first progress report to 
OJJDP confirmed these findings. In addition, the Partnership 
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was experiencing personnel problems between its board and its 
president and a chairman had never been appointed. Eventually, 
on January 21, 1986, an interim chairman was appointed. 

Further site visits were made by OJJDP staff in an attempt 
to support the program and help the Partnership move towards its 
program goals. During these site visits, ojJDP staff briefed 
Partnership employees on Federal policies and procedures 
concerning the administration of a Federal grant and discussed 
with Partnership staff the approach, components, products, 
personnel resources, and time frames to be contained in the 
required project implementation plan which had not yet been 
completed. The implementation plan was required as a special 
condition appended to the grant award by oJJDP and was to have 
been submitted to OJJDP by January 10, 1986, These meetings 
follow the general procedures OJJDP employs when working with a 
new grantee with no proven track record of grant management. 

However, as the Partnership fell further and further behind 
in making progress with the program, and after learning that the 
Partnership had already obligated almost half of its grant 
award, the OJJDP Administrator imposed a limited freeze on grant 
funds on February 28, 1986, until such time as the Partnership 
submitted the required implementation plan which was then six 
weeks late. The freeze curtailed all expenditures by the 
grantee except for salaries and fringe benefits for Partnership 
employees. A few weeks later, on March 14, 1986, the 
Partnership president resigned. 
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In its second progress report submitted in April 19B6, the 
Partnership was able to report progress on a number of tasks, 
including the establishment of the first local partnership—in 
Mobile, Alabama — and the completion of its implementation plan, 
which because of the above-mentioned delays, included a revised 
budget and time and task statement. Fourteen other sites were 
in the preliminary stages of partnership development. 

In Hay, however, OJJDP staff became concerned about a number 
of expenditures made by the Partnership and the OJJDP 
Administrator directed that a limited financial audit be 
conducted. The financial review was conducted on Hay 28, X9B6, 
and two days later the Partnership's acting president was 
notified of the findings and the necessary corrective action. 
For example, we found that proper records were not being kept on 
the bills submitted by senior consultants, that the Partnership 
had no viable policy concerning travel by staff, and that there 
was no written policy concerning the use of credit cards issued 
by the Partnership to staff members. In addition, we found that 
the Partnership had authorized reimbursement for employees' 
expenses that could not be paid with Federal grant funds. 

Corrective action was taken by the Partnership to address 
these problems. The Par tner ship reimbursed the grant for 
unallowable expenditures with private funds, staff reimbursed 
the Partnership for personal expenditures and, with the 
assistance of OJJDP, policies were developed for travel, use of 
credit cards, and for contracting with other organizations. 
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At the came timer concern was increasing in OJJOP that the 
management and financial problems the Partnership was 
experiencing was severely impeding its progress. By early Juner 
after eight months of operationr only one local partnership had 
been established, $9r000 in private funds — from contributions 
and membership fees— -had been raisedr limited action had been 
taken to identify and begin efforts for the replication of 
exemplary programsr and some action had been taken to implement 
the national awareness campaign on drug and alcohol abuser while 
almost all its grant money had been expended. 

This was the situation I learned about when I was appointed 
Acting OJJDP Administrator on June 9r 1986. Because more than 
three-quarters of the grant funds ($764r000 or 76 percent) had 
been spent by the Partnership and program results were not 
consistent with the volume of dollars spentr on June I3r I986r I 
notified the Partnership that funding was suspended pending a 
thorough review before a final decision was made concerning the 
future of the program. 

Over the next several days OJJOP program staff and staff 
from the Office of Justice Programs* Office of the Comptroller 
and the Office of General Counsel conducted further programmatic 
and f inane ial reviews • The reviews confirmed thatr while 
Partnership staff had conducted themselves in a professional 
manner and a number of tasks had been conscientiously taken 
toward establishing the organization and in working toward the 
overall objectives, programmatic achievements were limited. 
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In ftdcitioa, the Partnecfihip had suffered from the beginning 
from a lack of stable leadership. Since the Partnership 
prosli?";it resigned in March 1986, no one had assumed the 
presidency, nor had a permanent chairman of the board been 
found. Without proper management, the staff had a limited 
understanding of the program and policy goals of the Partnership 
and little guidance on implementation. The decisionmaking 
process was often hindered by disagreements between the 
president and the board or between senior and line staffs. 
There seemed to be no common understanding of the objectives of 
the Partnership and the means of reaching these objectives. And 
without the necessary leadership, the management of the 
Partnership never improved. 

Therefore, on June 23, 1986, I notified the Partnership's 
interim chairman that OJJDP would not provide continued funding 
for the program and that federal support would end July 31, 
1986, which was the end of the first budget period. 

Following this notification, OJJDP and the Partnership 
chairman agreed to close out the program. With the withdrawal 
of Federal funds and few private funds, the Partnership had no 
means to continue. Therefore, OJJDP and Office of Justice 
Programs staff worked vith the Partnership to assist in the 
orderly close out of grant-supported activities and to determine 
severance procedures and payments for employees. On July 9, 
1986, a close out agreement drafted by OJJDP was delivered to 
the Partnership, which was signed two weeks later by the 
Partnership's Acting Chairman of the Board. On July 31, 1966, 
the Partnership grant formally ended. 
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When the Partnership closed, its files were transferred to 
the possession of the Federal government and one Partnership 
staLf»?2: worked at OJJOP to complete the closing out of the grant 
program. There are currently a few financial matters related to 
the Partnership--payment of billB or refunds from 
contractors — that are being resolved through contact with a 
bookkeeper and the an attorney for the Partnership, At the 
present time, the Par^nership grant has $35rl44 of unobligated 
funds remaining from the original $1 million award. However, 
because there are these few financial matters outstanding, we do 
not yet have a final tally on the expenditure of funds under 
this grant. 

Before responding to any questions you may have, Mr, 
Chairman, I would like to say that the final decision to 
terminate the grant to the Partnership should not be construed 
to be a reflection of the level of commitment of the Partnership 
staff to the goals of this project end that I understand the 
hardship this decision caused Partnership employees, i regret 
that circumstances necessitated this decision. 

We believe the staff conducted themselves in a professional, 
conscientious, and responsible manner t roughout the life of 
this program, particularly during the difficul days of the 
program close out, Por a variety of reasons, however? tfte 
program's tremendous potential was never achieved. 
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OJJOP continues to endorse the original concept which led to 
the formation of the Partnership program and hope that we will 
be able to support efforts in the future to prevent alcohol and 
drug abuse by our Nation's young people. As you know, Hr . 
Chairman, this Adminis tra tion is committed to end ing the 
terrible toll drug and alcohol abuse exacts on our society, 
particularly our young people. We will continue to explore 
every avenue to find ways to bring an end to this plague that is 
ravaging our society and robbing our young peopl e of thei r 
future. 

Thank you, Mr. Chairman. X v'ould be pleased now to respond 
to any questions you at members of the Subcommittee may have. 
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CHRONOLOGY OF 
October 3^ 1984 
November 13-U, 1984 
November 27-28, 1984 
Jdnuory 10, 1985 
Januory 29-31, 1985 

April, 1985 

June 7, 1985 

August 1, 1985 
Ausgust I, 1985 
October 10, 1985 

December 10; 1985 
Januory 15, l98o 

January 17, 1986 
January 17, 1986 

Jonuory 27, 1986 

Januory 30, 1986 

Februory 7, 1 986 
February 26, 1986 

February 28, 1986 
March 14, 1986 



EVENTS REGARDING Th£ NATIONAL PARTr>ERSHIP 

1st meeting to orgonize the Portnership - with the Tnedio 

2nd meeting to orgonize- with citizen groups 

3rd meeting to orgonize - with business groups 

Ath meeting to orgonize - with professionol groups 

1st notionol meeting to orgonize the Portnership, 
Williamsburg, Virginic 

NESC beings seorch to recruit senior executives, ond Board 
of Trustees 

Articles of Incorporation filed. Law Firm of Webster, 
Chanberloin & Beon provide legol services. 

( /ant period officiolly begins 

i>iE5r completes recruitement effort through October, 1985. 

Gicfit CTvvorded with White House ceremony ond Kick-Off 
Dinner with Attorney Generol 

Grant Monitor mokes first officiol site visit 

OJJDP stoff Donohue ond Porpotoge moke on-site visit ond 
provide technical assistance to stoff and learn that program 
is not proceeding on schedule 

OJJDP stoff learn of NESC sole-source contract for the 
first time during site visit 

Portnership President ottempts to fire Portnership's low 
firm on retoiner when he leorns of ottempt by the Board to 
ask for his resignotion 

1st Board Meeting of Portnership — Robert Boldwin 
oppoiried as Interim Chairmon 

Assistonce ogoin provided to Portnership stoff by OJJDP's 
Porpotoge ond Donohue 

OJJDP ogoin provides on site ossistonce 

OJJDP stoff on-site ogain to provide technicol assistance 
learn thot $482,000 of oword has already been obligated 

OJJDP Administrotor imposes limited freeze on grant funds 

President of Portnership, Rex Thomkins, resigns 
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March 19, 1986 Implementotion Plan submitted ta Office 

April I, 1986 OJJDP stoff leorn af Honeywell sole-saurce cantract far 

ADP services 

April 7, 1986 Sam Keker assumes Acting Presidency 

Aprill^, 1986 Board of Trustees Meeting 

May 9, 1986 OJJDP staff tald of additional finoncio! improprieties — 

recommend full oudit 

May 19, 1986 OJJDP directs the Partnership to take corrective action 

including the forced resignations of senior consultants 
Gerrish, Coursen, and Stover 

May 28, 1986 Porpotoge and Nea! Berg conduct limited finonciol review 

May 30, 1986 Findings and corrective action of review delineated to 

Partnership 

June 13, 1986 Partnership staff notified by Donahue and Porpotoge that 

OJJDP Acting Administrator Verne Speirs has pieced program 
in suspension status. 

June 16, 1986 ABC and CBS networks air story on notional news regarding 

Partnership 

June 17, 1986 Assistant Attorney General Herrington given comprehensive 

briefing on Partnership activities by OJJDP staff. 

June 17, 1986 Porpotoge, Jock Nodal, and Neal Berg visit Partnership and 

discuss finonciol review and program review methodology. 

June 18 - 19, 1986 Porpotoge conducts program review by interviewing Division 

Directors 

June 20, 1986 Verne Spiers, Charles Louer, Frank Porpotoge, and Herbert 

Ellingwood visit Robert Baldwin in New York City and discuss 
close-out of Partnership. 

June 23, 1986 Partnership staff given formal notice that program will 

formally end on July 31, 1986 and that government has cloim 
of $81,971. Results of program review olso shared with staff. 

June 1986 Letter sent to Partnership delineating major activities to be 

undertaken during close out of the progronru 

June 25, 1986 Partnership sends to OJJDP formal proposal to continue oil 

staff through July 31, 1986. 

June 26, 1986 Partnership staff formally notified that their proposal is 

unacceptable. Phase out plan for staff is suggested by 
OJJDP. 
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July 2, 1986 OJJDP nofifies Portncrsl' ,3 by letter that government 

connot opprave chargc-5 k)r dissolution of Portnership. 

July 8, 1986 Formol response .jm Partnership on questioned costs is 

recaved D>' OJJ'/\ 

July 8, 1986 OJJJDP and UJP officials conduct inventory of all grant 

purchased equipment and furniture. 

July 9, 1986 A cior-e-out agreement drafted by OJJDP is delivered to 

Partnership for consideration. 

July 10, 1986 Acting President Arkin tells Porpotoge that Interim 

CiJoinnon Baldwin will not authorize the signing of the 
agreement by the Acting President. 

July II, 1986 First group of 5 staff members of Partnership leave 

employment status with the organization. 

July 18, 1986 Porpotoge, Herbert Ellingwood and Associate General 

Counsel John Wilson meet with Partnership attorney Alan 
Dye ond discuss goveramenfs position on questioned costs, 
assignment of claim against the Notional Executive Service 
Corps, and the close-out agreement proposal. 

July 2^, 1986 Landlord for Portnership offices takes possession of 

Portnership furniture. 

July 2^, 1986 Portnership Board Chairman Robert Baldwin signs Close-Out 

Agreement. 

July 25, 1986 2nd group of Portnership stoff end employment status with 

the organization. 

July 29, 1986 Landlord for Partnership offices ogrees to allow government 

to toke possession of Portnership furniture in return for 
"settlement" of lease for $'»6,856. 

July 30, 1986 Government takes possession of furniture and files of the 

Portnership. 

July 31, 1986 Portnership gront formally ends 

August 1 - 1^, 1986 The last staff person of the Partnership, the financial officer 

Alexondro Rdlins, works at OJJDP offices in closing-out 
activities of the grant program. 

August 28-29, 1986 Alexondro Rollins again works on close-out activities of 

OJJDP offices. Mokes request to have government pay for 
formal dissolution of the Partnership corporation. 

August 29, 1986 OJJDP formally notifies Rollins and the Partnership that it 

will not authorize payment of any legal fees beyond the end 
dote of the grant, July 31, 1986 and that the government 
cannot authorize federal grant funds to formdly dissolve the 
corporation. 
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Mr. KiLDEE. Our next witnesses will consist of a panel: Mr. 
Samuel J. Keker, former acting president, National Partnership to 
Prevent Drug and Alcohol Abuse, Washington, DC; Mr. William 
Butynski, executive director. National Association of State Alcohol 
and Drug Abuse Directors, Washington, DC; and Mr. Ken Eaton, 
trustee of the National Partnership to Prevent Drug and Alcohol 
Abuse, Washington, DC. 

If they would come forward. 

STATEMENTS OF SAMUEL J. KEKER, FORMER ACTING PRESI- 
DENT, NATIONAL PARTNERSHIP TO PREVENT DRUG AND ALCO- 
HOL ABUSE; WILLIAM BUTYNSKI, EXECUTIVE DIRECTOR, NA- 
TIONAL ASSOCIATION OF STATE ALCOHOL AND DRUG ABUSE 
DIRECTORS; AND KEN EATON, TRUSTEE, NATIONAL PARTNER- 
SHIP TO PREVENT DRUG AND ALCOHOL ABUSE 

Mr. KiLDEE. Mr. Keker, you will be our lead-off witness. 
Mr. Keker. My name is Sam Keker. 

Thank you. Chairman Kildee and members of your committee 
for the invitation to testify before the subcommittee regarding the 
National Partnership to Prevent Drug and Alcohol Abuse among 
youth. 

I will refer to the national partnership as — in the abbreviated 
form—the NP. 

I think the committee is to be commended for undertaking an in- 
quiry into this particular aspect in the conduct of public business. 
There are important considerations, short term and long term. 

I cannot speak on behalf of the national partnersWp board of 
trustees, but I am pleased to offer observations from my own expe- 
rience. Although my professional career has been mainly in the 
private sector, I have served on several public commissions and 
task forces. I retired from U.S. News & World Report in early 1984 
as chairman of the board. I presently serve as chairman of the ad- 
visory council of the Maryland Department of Human Resources. 

My association with the NP covers the period July 1985 to July 
1, 1986, and falls in two distinct periods. In July 1985, I was re- 
cruited by the National Executive Service Corps, acting in behalf of 
the Administrator of the Office of Juvenile Delinquency, as a con- 
sultant to plan and help execute the mission of the soon-to-be- 
launched national partnership. 

The nonprofit corporation was formally organized and launched 
in October 1985. It was launched with a designated president and 
chief operating officer, no full-time staff, and with a chairman and 
chief executive officer still to be selected. The bylaws called for the 
secretary to be the interim chairman of a nonprofit organization. 
The chairman did not materialize all through the remaining 1985 
and an interim chairrjaan was elected in January 1986, so we could 
get on with the business of the corporation. 

My initial commitment was short term and limited. My responsi- 
bility was to recruit permanent staff for the communications and 
public affairs division and to act in a volunteer consultant capacity 
until the NP was off and operating. I reported to the president and 
served at his direction and pleasure. In mid-March, the president 
resigned. 
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On April 1, 1986, I agreed to assume the responsibility of acting 
president until a successor could be recruited at the instance of Mr. 
Baldwin, the chairman at the time. I served in this capacity until 
June 1986 at the direction and pleasure of the interim chairman of 
the corporation. 

I resigned when I learned in mid-June that the operations of the 
NP were again being reviewed by a new administration of OJJDP 
and that a freeze on all program expenditures was directed pend- 
ing his review — the second in less than 3 months. 

The partnership was formally launched on October 10, 1985. It 
was dissolved in July 1986. 

A central question before the committee must surely be how and 
why a unique public/private effort committed to a long range com- 
mitment to organize the country at the grass-roots level failed in 
its stated mission. 

Admittedly, many factors contributed to the demise of the NP. 
Some major, some minor, but all of them incident in the start up of 
any ambitious initiative of a new organization. 

I was surprised when I was approached to be associated with the 
national partnership that there had never been a coalition 
throughout the country of the various gj'oups, alcohol, drugs, a 
caret^er, treatment centers, educators. They were all out there 
with their own turf battles, all fighting for the congressional pri- 
vate dollar. Again this country is one massive coalition, but the 
fact there was not a coalition to prevent alcohol and drug abuse 
among youth was mind boggling and the concept that you would 
have a small organization, get to the grass roots level, get people 
organized locally across all the boards, all the interests, the liquor 
interests, drug interests, youth interests, and do the thing locally. 

Everything has been done. For years we have been screaming 
about drug and alcohol abuse. We are talking about billions of dol- 
lars reallocated in the current program. 

The cry is, "Say no," but nobody has gotten down to the trench 
warfare that has to go on in this kind of program of doing it at a 
grass roots level and get people to stop wringing their hands and 
doing something about it in their own communities. 

I dedicated myself to this volunteer effort. Many things have con- 
tributed to the demise of the national partnership, so I will limit 
my testimony to one major factor, that the progress and ability of 
the partnership to function in a viable way was impaired from the 
beginning by raid changes in leadership and direction in the ad- 
ministration of the grant by the Office of Juvenile Delinquency. 

The fact that there was not in place a leadership, total leader- 
ship was a defect that had been promised would be taken care of in 
2 to 3 weeks, but the fact that you started with an army, a crusade 
without a commander in chief is a defect right from the start. 

So it was impaired from the beginning. 

This took me a long time to make a decision in this connection, 
but whether this stemmed from lack of professionalism on the part 
of Government administrators, a different agenda from the part- 
nership, or internecine warfare in various levels of the Justice De- 
partment, I can only surmise. 

All I got was rumors and back and forth. I am a bystander. I had 
the responsibility to recruit permanent staff, we were organized 



31 



October 10. we had Goveinment funds, we felt a responsibility for 
those Government funds, let's get the show on the road. 

I can testify to specific instances which hobbled the partnership 
from the beginning. Some time in November, the national partner- 
ship—I specifically had people lined up to take on responsibilities— 
was instructed by the administrator not to discuss partnership mat- 
ters with the deputy overseeing the grant and to contact only a 
designated subordinate. 

In the same period, preliminary efforts to recruit key, full-time 
staff, vice presidents for communications, developing local partner- 
ships and programs came to a standstill at the request, presum- 
ably, of the prospective chairman who was "coming aboard any 
day." 

In other words, they were running prospective, don't do anything 
on communications, the ultimate success of the partnership, you 
are getting seed money from the Government, seed money of a mil- 
lion dollars— my understanding was presumably there would be an- 
other million dollars if progress had been made at the end of the 
grant period and in this interim year and a half period, this pri- 
vate/public organization would match those funds and private 
fundraising and replicate and duplicate and proceed much further 
than the original schedule. 

Mr. Keker. Again, no nermanent leadership coming on for the 
remainder of the year. In February, spending freeze was ordered by 
OJJDP on all new hiring, and pending a preparation of a revised 
miplementation plan, and approval of the trustees. 

Again, a freeze, submit a revised implementation plan, don't do 
anything, don't form local partnerships, until we do the revised 
plan yet approved by the Board of Trustees. 

The original grant also had a plan to hire these people to move 
on, form local partnerships, and I never did figure out why the hell 
you had to stop doing what you were doing on your original pro- 
gram while you reviewed the thing and stopped and gone through 
all these administrative things, and then proceed. 

This happened twice in the period of 3 or 4 months again, so 
eventually why the partnership failed, it did not show much 
progress, fell back on its original plan, this, that and the other, 
stop and go. 

What do you expect? 

More stops than go on the spending freeze, which was lifted in 
March. Full-time presence for communications and local partner- 
ships were finally hired 6 months after launch, many standing in 
the wings. 

It was not until March that any significant effort could be made 
to move forward. V.'^ithin a few weeks rapid progress in developing 
local partnerships was being made. 

In that few weeks, 8 weeks, there were 10 local partnerships well 
on the way to being formed throughout the country. Another 10 
that were in the stages of negotiation, these things take time. 

You are going to form the local partnership in the city of Chica- 
go, a lot of people you have to talk to, and it doesn't happen in a 
week or a day. This was a long-term commitment, there has been 
$750,000 spent as of the end of June, fully a third of that went to 
startup costs. 
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You had a private corporation, no space, no typewriters, no com- 
mitment, so in effect it is the same thing you would have in estab- 
lishing a school or a manufacturing plant or any kind of program, 
you have certain startup costs. 

My estimate would be that fully a third or more of that money 
that was expended by the partnership were startup costs that 
should be viewed as amortization over a period of 3 to 5 years. 

In other words, they were basic to the startup of the organiza- 
tion, and in the second 6 months or the following year, whatever 
funds were being raised would go towards the formulation of local 
partnerships. 

In May, the Administrator of OJJDP resigned, and the successor 
informs the grant was being reviewed. A week later, the decision 
was not enough progress was being made. 

The testimony I am making here is not the complete story on the 
demise of the national partnership, and there were other factors 
contributing to it. 

Overall, they got. off to a bad start, did not have the necessary 
leadership, and within our partnership, a great opportunity has 
been lost, and I would hope that down the road another agency, 
some kind of national coalition has to be formed, funded, whether 
it is public, private or public-private, but one of the avenues, if the 
committee is interested in this whole area, is that the rhetoric and 
hand-wringing and all the other things that are going on presently, 
and in the past, it is not going to show much improvement until 
you do the dirty work in the trenches, and that is what this part- 
nership was set up to do. 

The discussion here is drug abuse, that has been raised, the great 
thing that is going to disable this country, and even today as we sit 
here, alcohol abuse among children, our families in our society, is a 
much greater danger than drug abuse presently. 

I think that there are others here that can testify. We are not 
even talking about the alcohol abuse that goes on in this country. 

Mr. KiLDEE. Thank you very much, Mr. Keker. 

[The prepared statement of Samuel J. Keker follows:] 
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Prepared Statement of Samuel J. Keker, Former Acting President, National 
Partnership To Prevent Drug and Alcohol Abuse 

My thanks to Chairman Klldee for his invitation to testify before 
the Sub-Conunittee regarding the grant to the National Partnership to ' 
Prevent Drug and Alcohol Abuse Among Youth. (The NP> The committee is 
to be cominended for undertaking an inquiry into this particular aspect 
in the conduct of the public business. 

I cannot speak on behalf of the National Partnership Board of 
Trustees but I am pleased to offer some observations drawn from my own 
escperience. Although my professional career has been mainly in the 
private sector, I have served on several public commissions and task 
forces. I retired from U.S. New & World Report in early 1984 as 
Chairman of the Board. I presently serve as Chairman of the Advisory 
Council of the Maryland Department of Human Resources. 

My association with the NP covers the period July 1985 to July 1, 
1986 and falls in two distinct periods. In July 1985 I was recruited by 
the National Executive Service Corps, acting in behalf of the 
Administrator of the Office of Juvenile Delinquency, as a consultant to 
plan and help execute the mission of the soon to be launched National 
Partnership. The non-profit corporation was formally organized and 
launched in October 1985. It was launched with a designated president 
end chief operating officer, no full-time staff, and with a chairman and 
chief executive officer still to be elected " presumably in a matter of 
weeks. An interim chairman was elected in January 1986. 

My initial committment was short term and limited. My responsi- 
bility was to recruit permanent staff for the communications and public 
affairs division and to act in a volunteer consultant capacity until the 
NP was off and opereting. I reported to the president and served at his 
direction and pleasure. In mid March the president resigned. 

On April 1, 1986 I agreed to assume the responsibility of acting 
president until a successor could be recruited. I served in this 
capacity until June 1986 at the direction and pleasure of the interim 
chairman of the corporation. 

I resigned when I learned in mid June that the operations of the NP 
were again being reviewed by a new administration of OJJDP and that a 
freeze on all program expenditures was directed pending his review — 
the second in less than three months. 

The Partnership was formally launched on October 10, 1985. It was 
dissolved in July 1986. 

A central question before the committee must surely be how and why 
a unique public/private effort committed to a long range committment to 
organize the country at the grass roots level failed in its stated 
mission. 

Admittedly, many factors contributed to the demise of the NP . Some 
major, some minor, but all of them incident in the start up of any 
ambitious initiative of a new organization. The Sub-Coztunittee will 
undoubtedly hear testimony from others in these areas in the course of 
its inquiries. 
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I will limit my testimony to one major factor. The major factor, 
in my judgment, is that the progress and ability of the Partnership to 
function in a viable way was impaired from the beginning by rapid 
changes in leadership and direction in the administration of the grant 
by the Office o£ Juvenile Delinquency. Whether this stemmed from lack ' 
of professionalism on the part o£ the government administrators, a 
different agenda from the Partnership, or internecine warfare in various 
levels of the Justice Department, I can only surmise. 

What I can testify to are specific incidents which hobbled the NP 
in a serious way in accomplishing its basic organizational and 
programmatic tasks from the very beginning. 

For example, sometiine in November, the NP was instructed by the 
Ac* nistrator of OJJDP not to discuss partnership matters with the 
Deputy overseeing the grant and to contact only a designated 
subordinate . 

In this same period, preliminary efforts to recruit key full time 
staff, vice presidents for communications, developing local partnership 
and programs came to a stand still at the request, presumably, of the 
prospective chairman who was "coming aboard any day.** These 
instructions came from the president, but my positive inpression is that 
OJJDP initiated, or at a minimum concurred in these personnel delays. I 
do not know if the president resisted these delays. 

Just as importantly, and cruical to ultimate success, was the delay 
in moving ahead with fund raising efforts from the private sector. 
Again, the fund raising effort was postponed pending the acceptance of 
the chairmanship by the prospective candidate. 

In February a spending freeze was ordered by OJJDP on all new 
hiring, travel and program development pending the preparation of a 
revised implementation plan and approval of the trustees. More stop and 
go the spending freeze was lifted in March a full time vice presidents 
for communicatons and local partnerships were finally hired - six months 
after launch! It was not until March that any significant effort could 
be made to move forward externally. 

Within a few weeks rapid progress in developing local partnerships 
was being made. 

In May, the administrator of OJJDP resigned. Early in June his 
successor informed the NP the grant was being reviewed and pending a 
final decision by the new administrator, another financial freeze was 
imposed on all activity. After what appears to me to have been a casual 
and cursory review, the grant was terminated. 

Granted, the testimony submitted herewith is not the complete story 
on the demise of the NP. I reiterate, however, my judgment on the major 
factor which contributed to its disolution. 

Samuel J. Keker 

3203 Rulling Road 

Chevy Chase, Maryland 20815 

(301) 652-1083 
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Mr. KiLDEE. Mr. Butynski. 

Mr. Butynski. I would like to thank yon ^or il.e invitation to 
appear and to testify on this important subject of the national part- 
nership before your committee. 

I would like to preface my remarks by indicufii ^ * ^.;le- 
ment represents my personal views as a professioimi vntii xi years' 
experience in the alcohol and drug field, and the remarks should 
not be construed as necessarily representing those of the organiza- 
tion for which I work, the National Association of State Alcohol 
and Drug Abuse Directors. 

On the assumption that the full written testimony will be en- 
tered into the hearing record, I would like to verbally summarize 
my remarks. 

Mr. KiLDEE. Yes; we would appreciate it. 

Mr. Butynski. I would like to organize my remarks in four areas, 
background and need, concept, problems and recommendations for 
the future. 

In terms of background and need, it is clear that alcohol and 
drug abuse pose severe economic costs to our society overall, but 
also that drug abuse by youth is closely related to other forms of 
juvenile delinquency. 

There are various statistics cited here, and you may be more fa- 
miliar with than I am in terms of the relationship between alcohol, 
drug abuse, and delinquency. 

In terms of concept, the idea of the national partnership to pre- 
vent drug and alcohol abuse was rather ambitious, but with appro- 
priate support and leadership, a viable concept that had a tremen- 
dous positive potential for stimulating public awareness and for 
creating an ongoing mechanism for sharing information for the 
public and private sector to work together in combatting alcohol 
and drug abuse problems among youth. 

With regard to the problems encountered by the national part- 
nership, there are a number. I will discuss three areas of problems 
as I saw them. 

One, expectations; two, leadership; and three, communications. 

First, in term of expectations, as far as I know, a clear and de- 
tailed program of work was never reviewed nor adopted by either 
the membership of the partnership, nor by the boarcf prior to sub- 
mission to the Justice Department. 

Thus, five people had different expectations as to what could and 
should be accomplished. 

Second, in terms of leadership, overall, there was considerable 
prestige, expertise, and competence in terms of honorary leader- 
ship. The First Lady, Senate Majority Leader Dole, House Speaker 
O'Neill, all lent their names to the partnership. 

However, a permanent chairperson was never selected nor elect- 
ed by the board of directors. Also, most of tho initial staff of the 
partnership did not have either extensive knowledge or direct expe- 
rience in working on alcohol and drug problems. 

In terms of communications, it is evident at this point that insuf- 
ficient communication occurred among many of the components re- 
lating to the national partnership, ranging from the president to 
the board, between the president, board, and the members, between 
the president, board, and the alcohol and drug field, et cetera. 



36 ^ 

In terms of recommendations for the future, I would suggest that 
consideration might be given to the following guidelines: 

First, that grants should be awarded only to established organi- 
zations with proven records of accomplishment, or if awarded to a 
new entity, should be directly supported by some other known 
groups who have some clearly designated responsibility to nurture 
the new organization until it can stand alone as a fully responsible 
entity. 

Second, the expectations in terms of specific grant objectives, 
methods and time frames, should be clearly communicated to all 
responsible parties, including the board of directors, staff, £is well 
as to other significant parties, the members of the partnership. 

Finally, as the Department of Justice awards future grants and 
contracts in the drug area, I would recommend that it should work 
in even close collaboration with other appropriate Federal agen- 
cies, specifically the Alcohol, Drug Abuse and Mental Health Ad- 
ministration, They have the demonstrated experience in this area, 
and if they had been involved in joint funding or joint oversight of 
the partnership, we might well have had much greater success. 

I would be pleased to respond to any questions that you or other 
committee members may have. 

[The prepared statement of William Butynski follows:] 
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Prepared Statemei^ of Wiluam Butynski, Executive Director, National 
Association of State Alcohol and Drug Abuse Directors 

Chairman Kildeer distinguished Committee members and honored 
guests I would like to thank you for the invitation to appear before your 
Committee and to discuss the important subject of the National 
Partnership to Prevent Drug and Alcohol Abuse. I wish to preface my 
remarks by indicating that my statement represents my personal views as a 
professional with 17 years of experience in the alcohol and drug field. 
The remarks should not be construed as representing the views of the 
organization for which I work, the National Association of State Alcohol 
and Drug Abuse Directors. 

With regard to the U.S. Department of Justice Office of Juvenile 
Justice and Delinquency Prevention grant to the National Partnership to 
Prevent Drug and Alcohol Abuse I have organized my remarks around the 
following four topics: (1) background and need; (2) concept; (3) 
problems; and (4) recommendations for the future. 

In terms of background and need it is clear that not only do 
alcohol and other drug abuse pose severe economic costs to our society* 
but also that drug abuse by youth is closely related to other forms of 
juvenile delinquency. Data from a variety of relevant reports and 
research studies is summarized and/or excerpted below: 

o The annual economic costs of alcohol and other drug abuses '>o 
our society in 1983 have been estimated to exceed $176*4 
billion (Research Triangle Institute report for the Alcohol, 
Drug Abuse and Mental Kealth Administration, 1984). 

o In 1980 almost one^half of serious juvenile offenders were 
also users of a variety of illicit drugs, e.g., the rate of 
marijuana use eimong chronic serious juvenile offenders was 14 
times higher than the rates of use by nonoffenders (Ellicott 
and Huizinga, National Youth Study, 1984) 

o The proportion of youthful drinkers of alcohol and users of 

marijuana with delinquencies is approximately twice as high as 

the proportion among abstainers (Aker&, Drohn, Lanza-Kdduce, 

and Radoevick, Boys Town Study supported by the Boys Town 

Center for the Study of Youth Development, 1979. 

o Serious drug involvement is a significant contributor to as 
well as an indicator of high rates of most: forms of 
criminality (Johnson, wish «»^.d Huizinga, The Concentration of 
Delinquent Offending: The Contribution of Serious Drug 
Involvement to High Rate of Delinquency , 1983)1 

In terms of concept I feel that the idea of a National Partnership 
to Prevent Drug and Alcohol Abuse was rather ambitious, but, with 
appropriate support and leadership, a viable concept that had a 
tremendous positive potential for stimulating public awareness and 
creating an ongoing mechanism for the public and private sector to share 
information and cooperate in combatting alcohol and drug abuse problems 
among youth. 

With regard to the problems encountered by the National 
Partnership there were a number. These problems included, but were not 
necessarily limited to, the following areas: expectations, leadership 
and communications. Each of these three major problem areas is described 
further below: 

o Expectations - A clear and detailed program of work was, as 
far as I know, never reviewed nor adopted by either the 
membership or the Board of Directors, prior to submission to 
the Justice Department; thus different people had different 
expectations as to the specific objectives of the Partnership, 
the methods by which objectives would be pursued, and the 
timeframes that would be followed. 

o Leadership - Overall, the prestige, expertise and competence 
of many of the honorary leaders of the Partnership was 
impressive. First Lady Nancy Reagan, Senate Majority Leader 
Dole and House Spa&ker O'Neill all lent their names to the 
Partnership. However, a permanent Chairperson was never 
selected nor elected by the Board of Directors. Also, most of 
the initial staff of the Partnership did not have extensive 
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3w ledge or direct experience in Working to develop or 
vplement alcohol or drug programs or services at a national 
state level. 

o ^ Jininunications - Insufficient communication occurred among 
many of the components the National Partnership (e.g., 
between the PresiderJJ and the Board of Directors; between th« 
President/Board and the- jnembers; betwe. the Prep ident/Board 
and prospective xaes^*'.ca; between the piesident/Board and the 
alcohol and drug field: ^.-^tv/een the President/Board and the 
private sector). Aiso, it appears that the communications 
between the Justice Department and the Partnership 
President/staff were not as constructive as they could have 
been. 

In terms of recommendations for the future I would suggest that 



consideration should be given to" the following guidelines: 

o Grants should be awarded only to established organizations 



with proven records of accomplishment, or, if awarded to a new 
entity, should be directly supported by other known groups who 
have some clearly designated responsibility to nurture the new 
organization until it can stand alone as a fully responsible 



o The expectations in terms of th« specific grant objectives, 
methods and timeframes should be clearly communicated to all 
responsible parties (e.g., to the Board of Directors and staff 
leadership of any new organiz^.tion) , as well as to other 
significant parties (e.g., to organization members and to 
relevant field groups). 

0 As the Department of Justice awards future grants and 
contracts In the alcohol and drug area it should work in even 
closer collaboration with other appropriate federal agencies 
(i.e., the Alcohol, Drug Abuse and Mental Health 
Administration); joint funding of such alcohol and drug 
projects could serve to strengthen both oversight and 
potential positive outcomes. 

1 would be pleased to respond to any questions that you or other 



entity. 



Committee members may have. 
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Mr. KiLDEE. Mr. Eaton. 

Mr. Eaton. I am delighted to be here, Mr. Chairman. Mr. Tauke, 
it is good to see you, and I appreciate the incisive questions that 
you asked of the prior witness, and with your permission, I would 
like to address a few of those myself. 

By way of my background, I have been involved in the field for a 
long, long time, beginning in Iowa, operating a statewide demon- 
stration project in alcoholism for the Governor there, and later as 
the Deputy Director of the National Institute on Alcohol Abuse 
and Alcoholism, and later also in Michigan, for that State govern- 
ment. 

My involvement was initiated at the same time that was initiat- 
ed. I would be happy and would like an opportunity to provide ad- 
ditional information. I do have copies of board meeting minutes, 
other documents that will provide expanded information about how 
things happen, and who did what and so forth. 

I would be happy to go through that if you wish, and provide ad- 
ditional information later on. 

Mr. KiLDEE. The committee very much wishes that. 

Mr. Eaton. I must at the outset make two points. One, I resist 
the sense that the partnership had been a failure at the time the 
grant was terminated. 

Mr. Keker has mentioned several reasons for that, and I concur 
with his observations and will add a few of my own to that. I must 
also point out that a Federal grant or a new nonprofit corporation 
was not in anybody's mind when this initiative was begun. 

It was begun through a series of discussion meetings which were 
called by the Office of Juvenile Justice and Delinquency, and most 
of us appreciated that leadership. 

Three separate meetings were held very early, October, Novem- 
ber 1984, calling together representatives of media, including the 
National Broadcasting Corp., advertising agencies and other groups 
involved in media. 

Another meeting was held with members of the private sector, 
business corporations, so forth. Another meeting was held with citi- 
zen groups and organizations that were involved, and still another 
with professional organizations such as ones with which I am affili- 
ated, and Dr. Butynski is affilia*:ed. 

The discussions in these meetings did not anticipate a result. It 
took some time to review the nature, extent, and seriousness of 
drug and alcohol problezRs and raised questions as to whether or 
not, together all of us might do a more effective job than we can 
each do separately and on our own, and the response to those dis- 
cussions and those questions frankly were resounding yeses. 

Yes; it is a serious problem, and we all have a responsibility to 
do even more than we are, and we can probably be more effective 
if we work together, and combine our efforts than we can be con- 
tinuing to work separately. 

With those conclusions, and at the urging of many, a meeting 
was called, scheduled in Williamsburg, occurring in January 1985. 
I know it was snowing and very cold. 

Over 200 people attended this meeting. The core groups were the 
same groups of people that were represented at the prior meetings. 




r 



40 



There, we hammered out over about a day and a half the same 
kinds of issues. 

We broke into small groups, created task forces, looked at the 
problem and did some analyzing as to what kind of structure might 
permit a combined and a collective effort to occur among the vari- 
ous and sundry organizations including the Federal Government 
that might be involved or might need to be involved in reducing 
the problems of alcohol and drug abuse throughout the Nation. 

Still, even then, there was no discussion of a brand new corpora- 
tion or a Federal grant, least of all a Federal grant. It was becom- 
ing apparent that some structure would be necessary in order to 
accommodate this coalition effort, and ultimately in some meetings 
later of steering and coordinating committees, with some reluc- 
tance. 

It was agreed that a new nonprofit corporation should be formed 
to accommodate that, and at still a later point, it became apparent 
that there was a possibility of some Federal support, and that 
notion was pursued as well. 

Throughout that entire period, 6 to 9 months, it lasted until late 
the following summer of 1985, where many of us were occupied 
with the drafting of articles of incorporation, by-laws, and other 
parts of the future structure of the partnership, and we specifically 
were pleased to work with the National Executive Service Corps, 
and they were willing to lend their efforts in recruiting what we 
thought of to be a prestigious board of trustees with the capacity to 
provide important leadership and representation of the evolving 
partnership. 

They did an excellent job with this. If you have not seen one 
before, I would be happy to provide you with a list of those trust- 
ees. The operation finally became real, as Mr. Keker mentioned, in 
October, October 11. 

I won't repeat some of the subsequrat activities that began at 
that particular point, because you have already heard them, and 
there are areas I can expand on, I will be happy to do so. 

I should emphasize that this concept re^y came from the varie- 
ty of organizations and people who were meeting at the encourage- 
ment of the office, but this was not just an oflfice effort. 

This was an effort that had the full participation and the full 
support of a large number of organizations and professional indi- 
viduals who had been working for a long time in the field. 

We were pleased to see the stimulus provided by the office and 
pleased to see them able to accommodate meetings and assist in 
coromunications about those meetings, so we all knew what differ- 
ent committees were doing, and task forces, and I felt that was a 
very helpful and appropriate role for the office to play. 

It is not possible for me to comment about such tilings as review 
processes, whether they were appropriately done. I would suggest, 
however, as someone outside the Federal Government, even though 
I sat in roughly the same chair as the person responsible for pro- 
mulgating grant award processes, so forth. 

I think spurring that partnership was a very appropriate and a 
necessary effort on the part of the Office of Juvenile Justice and 
Delinquency. 
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I cannot bring myself to defend the amount of money that was 
spent in the short period of time, and in retrospect, it clearly would 
have been wiser if a grant were to be awarded or assuming that 
one was, to have phased those expenditures, to put some milestones 
in, and I think, as Verne Speirs mentioned, manage the daylights 
out of the grant so that the partnership did not have a full-time 
chairman, and its executive committee, which we did not at that 
point, then certain expenditures should not have occurred until 
those things had been achieved. 

Frankly, no one thought that these delays in leadership would 
occur. We were in an active discussion with a prominent American 
with the chairmanship. He was extremely interested, agreed to 
serve on the board of trustees, withheld his agreement to serve as 
chairman until a couple of critical matters in his personal and pro- 
fessional responsibilities had been taken care of. 

They represented unfortunate delays, but it was not anyone's ex- 
pectation, and they were matters which were beyond his and our 
control and delayed the selection of an executive committee, so the 
board of trustees generally found itself depending upon the single 
individual, the senior management person there which was in 
place, and there was not a good vehicle for the board itself to be 
involved at that time in tte absence of an executive committee, 
and a permanent chairman. 

Those are normally the mechanisms that an organization would 
use to involve the board as opposed to meetings of the 40, or 60- 
member board of trustees, so there were clearly a great many com- 
munication gaps only between the partnership and the Department 
of Justice, but within the partnership as well. 

These problems, I began to feel sanguine about in January, when 
we determined we should not wait further for the selection of a 
chairman, and when we met in late January and asked Bob Bald- 
win to serve as intexim chairman and take care of matters until 
such time as we could recruit a full-time and permanent chairman, 
and we also appointed at that same meeting an executive commit- 
tee to look more carefully at the day-to-day operation and manage- 
ment of the partnership and its relationships and by then, conflicts 
with some staff members in the Office of Juvenile Justice and De- 
linquency. 

I felt we were getting on top of things as a member of the board. 
I was in Washington and able to see more closely than some other 
tiustees who lived outside the area, and I talked vnth Bob Baldwin 
on several different occasions. 

There were changes in the senior management, as Mr. Keker has 
mentioned. There were initiated what I thought were close and 
promising communications between our new interim chairman, 
and the Department of Justice. 

They unfortunately didn't come to the fruition that I was hoping, 
but I think the partnership was at that point in a position to 
become successful. That is why I resist the assumption that the 
partnership had failed at the point at which the grant was termi- 
nated. 

I don't question the propriety of that decision having been made 
on the part of the office. They did what they felt was proper and 
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the wrise thing to do in terms of the protection of public funds, and 
I must, of course, respect that. 

I would like to stress that with respect to the use of money on 
the part of the partnership, that the documentation that I have 
seen, this does not necessarily justify whether or not the initial 
grant should have had so much money in it or whether it should 
have had as much money for personAel, offices or travel in it, I 
can't remark about that, but I can remark to the effect that basi- 
cally speaking, the expenditure of public funds by the partnership 
was consistent with the approved budget contained in the grant 
award. 

There were several areas ultimately which were questioned. I 
don't remember what all of them were. We could provide that, but 
that was some $81,000 thai was mentioned before, and as an exam- 
ple, one of the staff persons who came aboard was provided with a 
short-term loan to carry over. 

I don't know whether that was moving expenses, so forth. This is 
not unusual in the private sector. It was not appropriate in particu- 
lar case because that was not something called for in the budget. 

The resolution to that was to have had the individual pay the 
money back, which happened almost instantly when it was brought 
to the partnership's attention. 

There were a few other matters of that particular nature, and 
one or two outstanding issues like that, but those exceptions, the 
ones that were included in the documents shared with me, did not 
in any way imply that anyone had absconded with money, and 
they were by and large technical matters of the nature that I just 
mentioned to you, the loans, so forth. 

I would be happy to provide a list of those kinds of things. I 
would hope that the fact that those questions were asked about sev- 
eral expenditures would not permit the implication that the part- 
nership misused Federal funds. 

My impression is that they used the Federal funds in the fashion 
with which the grant award called for them to be used. 

It may not have been the best budget, I mean, maybe the way 
the grant was made or the amounts of money included should have 
been different, and I concur that I think there could have been a 
tighter management both on the part of the partnership and the 
Office, in terms of what happened on a day-to-day basis. 

With that, I will discontinue except to emphasize the remarks 
that both other witnesses and that members of the committee have 
mentioned. The purpose was extremely important purpose. It still 
is an extremely important purpose, and the notion of finding a 
mechanism by which the public and private sector can collaborate 
to deal T^ith these problems is extremely important still. 

I am very sorry that this effort didn't work out. I think it had 
great potential. Perhaps it was too ambitious. The pattern and 
timing of management appointments created more problems than 
anyone anticipated, and I am afraid that perhaps there was a smat- 
tering of panic in the response of the office as these problems 
began to be uncovered. 

I wish we could go backward in time and look at these problems, 
and the mistakes that were made, redo them and see this initiative 
doing what it needs to be doing. 
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We can't turn the clock back and change some actions that were 
taken, but I would emphasize that I think there was a serious and 
a conscientious effort made on the part of not only the staff of the 
partnership but of those on the Board of Trustees who were active 
and there was a well-intended effort on the part of the Federal 
Government as well. 

I deeply regret that we are needing to talk about it in the tone 
we have to today, because it is not out and doing what we would all 
like for it to do. I would be happy to provide any other information 
or answer questions. 

Mr. KiLDEE. Thank you very much, Mr. Eaton. 

I was not going to dwell too much on the expenses, but let me 
ask you this: I think that in some of these unallowable expenses, 
we do find a symptom of a careless attitude toward teixpayers' dol- 
lars. 

I consider that a mortal sin in Grovernment, I really do. I think 
that is a very, very serious thing when there is a careless attitude 
towards taxpayers dollars. That is a most serious offense. 

For example, the payment of airfare for the fiance of an employ- 
ee. That shows a rather careless attitude, almost felonious attitude 
maybe, towards the taxpayers' dollars. 

What gave rise to even the impression that that could be done 
with Federal dollars now? You say that in a private company, 
these sorts of things, including personal leans are very often done. 

I worked for many an employer; I have never been able to get a 
personal loan out of any of them. 

Mr. Eaton. I haven't, either. The point I am trying to make 
about those, Mr. Chairman, and unfortunately, we did not have one 
on the staff thoroughly familiar with Federal regulations. 

Mr. KiLDEE. How about morality? 

Mr. Eaton. Again, I don't have the dete- v^, i wasn't there, and it 
is unfair for me to suggest motivations ' > masons for this kind of 
thing. As a new person is being recruit. . accept a job, and in 
this case, probably there was a request, could you cover the airfare 
for myself and my fiance from wherever they were, moving to 
Washmgton to take the new job, that is not something that is possi- 
bly to be done with Federal funds, but it is not so unusual in a 
large corporation that — from which many of the people in the part- 
nership came prior to that. 

Again, the solution to that is to have that corrected. 

Mr. KiUBEE. Private corporations are for-profit. The Federal Gov- 
ernment has a huge deficit. Now, for-profit companies that want to 
do that, that is their business, but I tell you, I think there is a lack 
of morality when that attitude prevails with the use of public 
funds. 

I am looking for S3rmptoms here, and I am dumbfounded by that 
lack of a careful attitude towards taxpayers' dollars. I didn't want 
to dwell on that. 

Mr. Eaton. I asked for that. 

Mr. KiLDEE. That is one of the advantages of having the gavel up 
here. 

Let me ask more general questions now of yourself maybe at this 
point, and Mr. Keker, you may join in, and you may join in, too. 
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The original grant application, which was one of the things I 
aif^ume gave the OJJDP the reason to think this was a program 
th^y wanted to fund with taxpayers' dollars, predicted the estab- 
lisimient of 211 local partnerships. In April of 1986, that number 
war revised with the approval of the OJJDP to five model partner- 
ships, but by June, the national partnership had established only 
one partnership in Mobile, AL. 

Why were the proposed number of partnerships so drastically re- 
duced in the revised implementation plan? 

Mr. Eaton. Mr. Keker will probably wish to remark about the 
one versus five. The 211 number, and I can't tell you where this 
sJipjved between concept established by people workmg in the part- 
nership and the time it got put on paper, but the 211 came from a 
concept of using the national media markets, and they are pieces of 
geography that fit into a somewhat natural broadcasting media 
market. 

As our task forces worked on that, because we were going to at- 
tempt to use local media and enlist the assistance of the National 
Broadcasters in doing so, it made sense to look at this as a strate- 
gy, a general way of organizing our thinking and approach and so 
forth. 

I am not sure how or when that became translated into the for- 
mation of 211 local partners. It was never the concept to do that, 
certainly not within a short period of time like a year. 

Mr. KiLDEE. It was put in the grant application? 

Mr. Eaton. It was. I have not seen the approved grant applica- 
tion part that specifies that, but it clearly was. Otherwise, there 
wouldn't have Seen the references to it or a need to make a 
change. 

I am remarking to the fact the concept was given birth to and 
the time it got put on paper, somehow something slipped and it 
became translated into an ambition of establishing 211 local part- 
nerships. 

Mr. Keker. That 211 is immaterial. In the original grant, CK, 
you are shooting for the Moon. Sure, there was slippage. Programs 
are revised, you got a launch date for January 1, things go wrong 
so you come up with another date. 

The 211 figure, if you organized local partnerships, 211 markets, 
you would cover the country, and in effect, you would have a total 
coverage of the concept to form local partnerships. 

The initial grant called for roughly the formation of 100 partner- 
ships in the first year, and this is in the planning stage, without 
having tested the market, and no one in the paitnership or OJJDP 
had gone out and actually attempted to form a local partnership in 
Detroit or in Mobile, so whether it took a day to do that or a week 
or whether it took a month, nobody knew until you actually did it. 

All right, on top of, again, going beyond the concept without 
knowing what your program is, how manv people it takes, on top of 
not hiring people that were supposed to do this particular function, 
OK, you slipped further and further back. 

There was nothing wrong with the original concept, I mean it 
was roughly 100 markets; that is 100 local communities. It became 
pretty apparent, with the amount of money the partnership had, 
its inability to go out and get money, raising money, matching, in- 
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ternally we as consultants and the leadership saw no reason, if you 
had a $1 million grant from the Government, that you ought to be 
out there reusing $5 million, to really do what the national partner- 
ship needed to do, to staff, have the number of people and all the 
rest that needed to be done, that it would take $5 million or more 
dollars to even make a dent in those few markets. 

OK, you don't have staff, so on, you are slipping behind, and you 
continue to develop local partnerships and the freeze was put on, 
and the plan is revised on the basis that you can't do 100, you are 
going to do 5 or 10 local partnerships and continue to develop an- 
other 10 or 20, and by that time, it became apparent it took several 
weeks, a project person in the local community, it was a huge job 
that had to be tailored back to the funds that were available, and 
presumably, it could get started, show some progress, and you 
could do it at fuller speed. 

We were well on our way to develop lO-to-20 partnerships in 
March, April, and May of this year, if we had gotten them going, 
again, success, the next 20 would have come a lot easier. 

Get together here folks, and get on the bandwagon. We never got 
the bandwagon growing. 

Mr. KiLDEE. I appreciate your answers. The 211 then was an ob- 
jective number based upon marketing areas in the country? 

Mr. Keker. Right, the morality and the expenditure of public 
funds, you are right, I share what you have to say in that connec- 
tion, but again, for example, me personally and perhaps some of 
the others, the staff, their careful attention about what could be 
spent from Grovernment grant funds and the partnership was 
formed that it in effect had two budgets, a Government grant and 
you could only expend money from that budget for certain pur- 
poses, and these were admittedly not purposes you could spend 
from grant money, and we knew that, or should have known, and 
expend money from private funds, a private fund budget. 

And this had to do with entert^ment, people that came to 
town, contacts, things not allowable in the Government grant, and 
there was a private fund budget which never really got funded. 

Also, you couldn't spend Government funds to go out and raise 
funds. You had to raise private funds to go out and raise funds to 
match these Government funds and go beyond your original grant 

Again, as an administrative matter, the partnership iSred a loc^ 
accounting firm of good reputation, McWade & Capron, who had 
extensive business experience in what is permissible under Govern- 
ment grants, they do accounting for other grant firms and they 
guided us in this area, what is permissible from a grant fund, and 
if you need to do this, you have to do it from private funds. 

I submit to you, when it was called to our attention that the 
loan, the $1,200 to a man that was moved from the west coast and 
practically getting started, expenses, when it was called to our at- 
tention that this was impermissible under grant funds, it was im- 
mediately moved from the grant fund to the private account as far 
as showmg on our books, a loan from our private funds, and when 
it kept coming up after it had been taken care of, pay it, get it off 
our books, forget about it. 

That happened weeks, months ago and talking about communica- 
tions here, it didn't seem to get through the OJJDP records or of- 
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fices, because it keeps coming up as an outstanding item, which 
was taken care of when it was called to our attention, and particu- 
larly on this other matter about the finance, getting moving ex- 
penses, a question was raised in California, we are not going to 
argue whether it is fiance or commonlaw wife, this was an estab- 
lished household of 5 years, and again, whether it is impermissible 
from grant funds, the question was raised, reimburse the Govern- 
ment grant account, and the individual did. 

Again, a couple of bookkeeping instances, a $750,000 budget and 
others that came up on entertainment accounts, we went through 
this. Lord knows the amount of time we spent, every single vouch- 
er which the accounting firm backed up twice, not once, but twice 
going back, there was a $320,000 unauthorized government ex- 
pense. 

Mr. KiLDEE. Were you told by the OJJDP not to engage in pri- 
vate fundraising until the chairman was brought on board? 

Mr. Keker. No; the direction I got from the President, at some 
point after organization, October 10, we had hired a Vice President 
for Fund Raising, an operations manager, but no Communications 
Vice President or a local development or Program Vice President. 

The fundraising effort, OK, we need some money here, matchup. 
We got a big prograun going here, we need another million dollars, 
get on the stick real quick. The word I got directly from the Presi- 
dent, one on both the fund raising and on hiring staff, one we have 
a chairman coming aboard, and he would like to review the fund- 
raising efforts, and communications efforts, and he wanted veto 
powor, OK, 2, 3, 4 weeks, but again during this organizational 
period, cooperation from OJJDP, my impression is that this was 
also — because there were people from OJJDP in contact with this 
prospective chairman, and whether it is coming to the President 
from that circle, I mean, everybody was in agreement, that we hold 
off in these two very critical areas. Permanent staff to do the fund- 
raising. 

Mr. KiLDEE. How much private funds did the national partner- 
ship raise? 

Mr. Keker. I don't think that they raised more than $5,000 to 
$10,000, which were just kind of to cover articles of incorporation. 
There was no great effort, printing, all that kind of thing. 

There was no positive effort made. 

Mr. KiLDEE. What is the status of the national partnership at 
this time? Are you still existing? 

Mr. Eaton. I have not received any communication to the con- 
trary. I have no notices that the corporation has been dissolved. 

Mr. Keker. It eventually will be (fissolved as a corporation. 

Mr. KiLDEE. After the Federal grant was terminated in July, 
then, in effect, then national partnership began to disappear? 

Mr. Keker. Yes, it had lease and legsd obligations. It had a lease 
on space, equipment, leases on typewriters, again saving Govern- 
ment money rather than buying them, spending another quarter of 
a million dollars right up front for equipment which was necessary 
to run an office, they were leased, and the obligations ran over a 
period of years, including the space lease, and that had to be nego- 
tiated out. 



•50 



47 



Mr. KiLDEE. After that grant was terminated in July, did the 
board consider going out to the private sector to try to raise money 
to stay in existence? 

Mr. Eaton. Thus far, there has not been any active discussion 
about that. We have not had a board meeting since the time that 
the grant was terminated. 

Mr. KiLDEE. So, you felt it would have been futile to go out to the 
private sector to seek funds? 

Mr. Eaton. At least I think that the people involved were very 
frustrated with this experience. Most of everyone's efforts were vol- 
untary efforts. We had people traveling from New York, Chicago, 
and it is more likely that people are just bewildered. 

I am not sure that we loiow what a good direction would be now, 
if any, and probably with the controversy, many are feeling that 
would be perhaps the most appropriate thing, to let someone else 
start the same kind of effort in the future. 

Mr. KiLDEE. The umbilical cord to the Federal Government was 
an essential thing, then? 

Mr. Eaton. At that particular time, it was. As Sam mentioned, 
our plans to engage in private fundraising were held up. I agree, 
everyone was in concurrence with that. At that time, it didn't 
really make sense to launch a large private fundraising effort. 

We felt that we needed the difficulties to be resolved and taken 
care of, that we had the partnership on good solid ground, and . i a 
good solid direction before we approached the private sector \ .th 
fundraising. 

Mr. KiLDEE. What will happen to the equipment and any mat<^ . 
al actually leased or owned by the national partnership? 
Is there a caretaker around? 

Mr. Eaton. One of the staff remained on board to work with Jus- 
tice to deal with all of those issues. I have no personal knowledge 
of that. 

Mr. Keker. They were negotiated out, once the decision to termi- 
nate the grant was on such short notice, well, again dealing from 
my own experience, if a decision had been made to terminate the 
partnership say, in March or February, if that was determined, I 
have no way of knowing what the internal judgment or decision 
was, the partnership probably could have been phased out in a 
much more orderly fashion which perhaps would have given the 
trustees an opportunity to perhaps continue or at least look at the 
situation without getting into a kind of sledgehammer blow. 

Again, perhaps the Office of Juvenile Justice and Delinquency 
did not know itself at the time, but my standpoint, I consider it bad 
faith that as late as February and March, a revised plan was put 
in, submitted, approved by the office, approved by the board of 
trustees. 

I have taken over as Acting President as of April 1, and we are 
cracking away, and we have a communications vice president, a 
vice president for local development, traveling, forming these part- 
nerships, getting going and also raised with the people on staff- 
look, the grant is coming up, what is our budget, how much is left 
over, how much money do we have for program? 

Product, we need product, and that was local partnerships. How 
much money was available? If the partnership had shown progress. 
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there would be another half million dollars at the end of the grant 

S)eriod, and we knew there had to be submission of another grant 
or continuation. 

And in April, May, the office needed 90 days to have the continu- 
ation grant. I asked staff to get that continuation grant, but I kept 
getting, no, you don't need it right now. 

I was a little naive bungler going on, I should have asked, why 
don't you want a continuation request for a grant. 

This is my first experience with a grant. Next time it happens to 
me, I am going to get that request in for a continuation and let 
them say we will do it or we won't do it. They waited until June 1, 
and it is all over, middle of June, so in effect, my impression is, 
kind of a tentative decision had been made there was going fjo be 
no continuation of the grant as early as April, when I was in the 
process of trying to get the requests in. 

Mr. KiLDEE. Mr. Tauke, I will defer to you now for some ques- 
tions. 

Mr. Tauke. Amazing story. Let's start, who was to recruit the 
leadership? The chairman of the board? Who was recruiting the 
chairman of the Board, this guy who was going to come on board, 
and who was responsible for getting somebody after he turned you 
down? 

Mr. Eaton. The time at which it became most active, this was 
being conducted by the interim chairman. Bob Baldwin. There 
were communications with several other people on the board, and 
there were communications to the National Executive Service 
Corps, had been assisting us. 

Mainly, it was being carried out by the interim chairman. 

Mr. Tauke. It was being done by the partnership, no involve- 
ment by the Justice Department? 

Mr. Eaton. There was some communication. 

Mr. Keker. I am not coniing on board in July 1985, the picture is 
presented to me, come on board, Keker, there were other consult- 
ants, three others, one in fundraising, one in operations, another 
one in program, who is running this railroad? 

OK, there is a designated president, and we have — I am getting 
this from the office, right down here on Indiana Avenue, and God 
is going to come on board in 2, 3 weeks. 

Mr. Tauke. Who told you that God was coming on board in 3 
weeks? 

Mr. Keker. The Administrator of the OfiTice of Juvenile Justice 
and Delinquency. 

Mr. Tauke. Was he recruiting him then? 

Mr. Keker. He raised the vision. Holy Grail out there. 

Mr. Tauke. You were recruited by the Administrator of the 
Office of Juvenile 

Mr. Keker. Sure. 

Mr. Tauke. Who asked you to take over as president? 
Mr. Keker. We are talking about July. 
Mr. Tauke. Later. 

Mr. Keker. I was recruited as a consultant. On October 10, the 
organizational meeting of the board of trustees, they elected offi- 
cers, I was elected senior vice president responsible for communica- 
tions at that October 10 meeting. 
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Mr. Tauke. Didn't you then become President for 2 months? 

Mr. Keker. I am a consultant, volunteer, part time, you know, 
specific responsibilities in communications areas. 

Interim chairman was elected in January, waiting for Godot to 
arrive here. Many people saying he isn't going to show up. People 
thought he was going to show up prevailed, and we kept waiting. 

Finally, an interim chairman was elected in January, and the 
President resigned for personal reasons, he got tired of this Mickey 
Mouse back and forth, visions about God was going to show up or 
not, and the interim chal.vman asked me to stay on as acting presi- 
dent until he could recruit a permanent president, at the same 
time, proceeding here to get a permanent chairman. 

Mr. Tauke. Was the recruitment of leadership by the board or by 
the Office of Juvenile Justice? 

Mr. Keker. The leadership for the partnership was the responsi- 
bility of the board. 

Mr. Tauke. OK. 

Mr. Keker. Nonprofit corporation, the trustees, officers had all 
the responsibilities of any corporation. It was their responsibility, if 
anything where they erred, looking bark, was in deferring too 
much to — you know, we have people hero saying we would have 
strong oversight, I would manage the hell out of it. 

If you have a different organization, you can manage the hell out 
of it, but if you got a private corporation over here that olso gets to 
be the private corporation, the trustees have responsibility and 
they can say, look, we got this agreement, cut it off, this is the way 
we are going to do it, getting our leadership, do it this way, and 
share this cooperation, but there can't be this interference, like 
any,*. whether public or private corporation, having an outside 
agency, a supplier, customer, so to speak. 

Mr. Tauke. One thing I don't understand is, listening to the his- 
tory that you outline, Mr. Eaton, there was no government involve- 
ment anticipated initially. 

Then, of course, when the Grovemment involvement came, appar- 
ently everything revolved around the Government involvement and 
the continuation of the program, it was impossible without Govern- 
ment involvement. 

Whose idea was it to seek Government involvement in the first 
place? 

Mr. Eaton. I am not sure that I can place that. At that point, 
there was not an organization, per se. We were working on articles 
of incorporation, bylaws. It just sort of evolved. 

Mr. Tauke. Who wrote the application? Somebody had to write 
the application for the grant? 

Mr. Eaton. The application largely was prepared by a consultant 
mentioned before. 

Mr. Tauke. Was the consultant hired by the board or hired by 
the Office of Juvenile Justice? 

Mr. Eaton. The Board didn't exist at that time. 

Mr. Tauke. Who got the consultant to prepare the grant? 

Mr. Eaton. I am not sure. The arrangement must have been 
made. By that time, also, the future President was here, too, and 
again selected in a similar fashion. 

Mr. Tauke. Who paid for the consultant who wrote the grant? 
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Mr. Eaton. I am not aware, unless it was the payment paid to 
them after the partnership started. 

Mr. Tauke. Do you think we have a situation here where the 
consultant who wrote the grant was paid for with the money in the 
grant? 

Mr. Eaton. I am not sure. 

Mr. KiLDEE. On that, the $3,900 fee which was disallowed, was 
that the payment to the consultant for writing the grant? 
Mr. Eaton. That must be it. 

Mr. Tauke. In any event, you as a member of the board did not 
initiate the application for the grant and didn't know that the 
grant was being sought. 

Mr. Eaton. No; I knew. I was aware, and I was involved in some 
discussions about it, so it wasn't a surprise, although I was not a 
member of the board at that time, because the board had not yet 
been formed, so we didn't really have a board at that point. 

Mr. Tauke. Was the grant awarded before the board was 
formed? 

Mr. Eaton. The articles of incorporation, and so forth, were filed 
at that time, but the first operating board was really — I think it 
had its organizational meeting at our kickoff meeting on the 11th 
of October, which was within a day or so, at the time the— well, 
there was a technical structure. 

There were three individuals who filed the articles of incorpora- 
tion and served as an interim board. The articles called for that 
group of three initial people to appoint the first operating board. 

We received nominations from a nominating committee, so they 
had been appointed but they had not met and had not been in any 
fashion involved, except the new that had been involved for other 
reasons. 

Mr. Tauke, You indicated, and I don't mean to play word games 
with you, but you indicated one of the reasons why fund raising 
was put off was because you wanted to be on solid ground before 
approaching the private sector. 

Did anybody ever think you ought to be on solid ground before 
approaching the public sector, the taxpayers, do you have any ob- 
servations about that as a taxpayer, not as a subset U'^. t member of 
the board? 

Mr. Eaton. Yes; I do, and that issue was a matter of considerable 
discussion among many of us, A decision to go sihead and concur 
with the preparation of a grant proposal was not made as an easy 
one, because we recognized that we did not have an ongoing organi- 
zation. 

We did not have our leadership fully implanted. We finally 
agreed to do that, or were willing to do that, based on the supposi- 
tion on the hope that the involvement of the Justice Department 
and the award of a grant could get us to the point that we were 
solvent. 

Virtually everybody's involvement at this point was purely vol- 
untary and trying to work this in between their other full-time jobs 
and duties. It was not an issue that was not taken seriously. Per- 
haps it was a calculated risk that turned out to be a poor one. 

We knew a lot of things could happen, and we were hoping that 
the grant and the close involvement with the Justice Department 
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would be helpful and not lead to the strive that we eventually ex- 
perienced. 

Mr. Tauke. Tl'ds is kind of a fundamental question, but you 
talked about being out in the trenches and local partnerships, all of 
that, I am having a little difficulty envisioning exactly what the 
local partnerships were supposed to do. 

Mr. Keker. The local partnerships were to visit a community, 
usually somebody invited them or there was a situation that de- 
pended—our experience, communities all the way from Dumpsville 
operatmg fat and happy without any kind of infrastructure within 
the city itself, and other communities had already had the equiva- 
lent of a local partnership, and in every community there v/ere any 
number of organizations, there are dozens of organizations, public, 
private, all the rest, and in some communications there were 
pretty well organized in an informal kind of network, and in others 
they operated independently. 

The prime objective was, one, look, let us get together, you got a 
prominent business person in the community to call a meeting, 
business, mayor, end in some communities, by virtue of calling that 
meeting and havLig all these groups come together, as the height- 
ened awareness, to present the program, what you could get from 
the national partnership would be media attention, material, no 
funding, and you got to do it locally, and all we do is provide pro- 
pams, replications, the kind of things that other organizations 
had, although they had it, there was a great deal of information to 
be gotten, but a lot was virritten m Ukrainian and had to be trans- 
lated mto English, from a communications problem, local. 

It happened to Mobile, and we were well on our way in several 
other cities where one, the advantage to the local community was 
that they had a counsel of sorts, that they could come up with an 
annual plan, an annual fund-giving plan, equivalent of a United 
Way, and instead of each one of these groups beating on the local 
leading manufacturer for funds for that particular program, that 
they could come up with a kind of a grand plan to educate. 

Drug abuse now among youth, school administrators, that they 
could have a concerted grand plan, do their own thing without any 
specific direction, but at least make their effort more efficient and 
perhaps more productive. 

Now, that is on the fund-raising side. The media materials and 
kinds of things that are available, you were talking about network- 
ing here in Washmgton, but on the media side again each one of 
these organizations— we were prepared to go to each one of these 
local communities and try to get these people and in effect come up 
with a media plan that you could go to the TV stationii that every- 
body would get their shot and you would stick it to the media and 
newspapers so that they could also be productive in their media 
campaign on this problem. 

So that was the basic purpose of the partnership. 

Mr. Tauke. This is my last question; there are many we could 
ask. 

Was there any coordination with any other agency of the Federal 
Government? Did you have communication with other agencies 
that are involved? 
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Mr. Keker. Oh, yes— ADAMHA, they were on the board, NIH 
and many of the groups — as a matter of fact, there was a commit- 
tee of the partnership which had all the representatives of the Fed- 
eral and State agencies that were addressing this program. 

Mr. Tauke. Was there a representative of the Government on 
your board outside of the Speaker and Bob Dole and Nancy 
Reagan? 

Mr. Keker. No. There were some State directors — State govern- 
ment representatives. 

Mr. Eaton. There was clearly no restriction agauibio that at least 
as far as the partnership was concerned. I think some Federal offi- 
cials sought counsel and so forth, and I then determined it would 
not necessarily be appropriate for Federal officials to serve on the 
board of trustees of a non-profit corporation. 

Mr. Tauke. The national partnerphips— what happened to those 
local partnerships that were initiated? 

Mr. Keker. They will probably continue. 

Mr. Tauke. Have you heard anything from them since? 

Mr. Keker. I haven't, no. 

Mr. Tauke. Thank you, Mr. Chairman. 

Mr. KiLDEE. Thank you, Tom. 

It is not clear to me where the concept of the national partner- 
ship was born, whether it was bom in Grovemment or out of Gov- 
ernment. 

In trying to follow the trail, we find this chronology: In October 
and November 1984, the OJJDP sponsored -three meetings to ex- 
plore the feasibility of a public/private drug initiative. Then, Janu- 
ary 28 to 31, 1985, the OJJDP sponsored a meeting in Williams- 
burg, VA, and this apparently is the point where the actual part- 
nership concept was formulated. 

But it appears that some expectations and some planning had al- 
ready taken place, because ASPEN Systems had already developed 
for the meeting the national partnership's logo, their graphics ajid 
background material and ASPEN works for the OJJDP. 

Was this a private sector initiative or was this Government 
saying, we got an idea for you and if you accept it, we will give you 
some money. 

Mr. Eaton. I would probably ask the same questions, although if 
you accept that, we will get you some money was not in that equa- 
tion early at all. 

Mr. KiLDEE. But they had been courting you a bit. 

Mr. Eaton. I think, Mr. Chairman, that as many other concepts 
that are good ones, when there is an opportunity for people to say 
it is a good concept, they just start saying it is a good concept. The 
Justice Department clearly received an enthusiastic response to 
their initial three meetings and that is, I trust, when they decided 
to proceed with scheduling the Williamsburg meeting. 

My opinion was asked, should we try to schedule a meeting 
v/here all the groups could get together. I concurred that it would 
be a good idea and I think many others did. I don't know who gave 
birth to it. When it began to be discussed, it was popular. Who said 
it first is very hard to tell. 
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Many of us have worked in other ways to try to develop coali- 
tions of national groups dealing with this problem, so that idea has 
always been a popular one and we have always favored it. 

Mr. KiLDEE. Mr. Petri? 

Mr. Petri. I guess I have two questions. 

One, did you ever form a partnership here in Washington in the 
course of all this, a local partnership? 

Mr. Keker. We were working with one. It was in the process of 
being formed, yes. 

Mr. Petri. But it never was? 

Mr, Keker. There was the equivalent of one here already, the 
Federal City Council and groups in Washington were pretty well 
organized in this area. 

Mr. Petri. In our State, the Federal Grovemment managed to 
hammer us down to 21 for the drinking age and it is 18 in the Dis- 
trict and kids are bused into D.C. on weekends by the bars. So it 
seems well organized. It seems to be on a profitmaking basis. 

Mr. Keker. Washington and Baltimore and the State of Mary- 
land, local partnerships were in the process of developing at the 
time. 

Mr. Petri. We are not supposed to be running things. We are 
supposed to set policy and provide funds. 

Do you have advic^^r for anything we should be doing in Congress 
or in this committee to avoid frittering away money like this in the 
future? 

Mr. Keker. I have one. I know that the initial concept included 
Eunong other things when I was recruited in the summer of 1985 
that there was a grant of $1 million available to the partnership 
for this particular program, ambitious program, but again in terms 
of what it would take to do the program, to execute and implement 
what was being envisioned, that even at that time the partnership, 
the people that came on board had as a goal to raise at least $5 
million from the private sector within the year to pursue the objec- 
tives of the partnership. 

A million dollars, everyone knew, wasn't going to go very far in 
accomplishing the objective. You had to have a matching equiva- 
lent, another million and a half during the first 9 months of the 
year. 

To be involved in a team effort on $1 or $2 million, I certainly 
didn't want to bother with it. 

My answer is, if I were doing— I was a government administra- 
tor, I would say, "Look, we are giving you a million and a half, you 
cr me up with a million and a half in the next 12 months or spend 
your money as you raise; we will give you $100,000 a month as you 
raise $100,000." 

Mr. Petri. You think we should appropriate more money up 
front? 

Mr. Keker. Up front and administer it. 
Mr. Petri. Our job is not to administer it. 

Does anyone else have ideas besides providing money to avoid 
this thing in the future? 

Mr. Butynski. I would reiterate some of the recommendations 
made in my original testimony. It seems to me if you are going into 
an area as far as I know is not the primary focus of the Office of 
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Juvenile Justice and Delinquency Prevention that you might have 
that agency coordinate directly with the agency most responsible 
for v^rorking with alcohol and drug problems, ADAMHA. 

So in terms of future grants they roight consider in this area, it 
would be well to foster joint discussions, joii^t planning, joint fund- 
ing of proposals. It would bring in the expertise from the alcohol 
and drug side. 

Mr. Eaton. I have a suggestion. 

Mr. Chairman, you made mention early in the hearings that the 
Federal Government is not to form nonprofit coiporations without 
thjj consent of the Congress or without an ^ifurmative act on the 
part of the Congress. Perhaps at maybe a less formal level, when a 
government agency is intending to provide a grant to a new corpo- 
ration or in a circumstance where, as you pointed out very fluent- 
ly, it is hard to tell who is forming what here in this kind of thing. 
But I still think collaboration is very important. 

Perhaps there needs to be a way to involve appropriate oversight 
committees of the Congress when a Federal agency is considering 
taking such a step so that everybody who potentially will be in- 
volved and has a stake in this can look at it on a prior basis. 

I have a notion that had more people looked at some of this early 
that probably it still would have happened, but maybe some of the 
problems that we experienced would have been predicted and we 
perhaps could have built in some protections about. 

Mr. KiLDEE. Thank you very much, Tom. 

A question to Dr. Butynski. Earlier this year a trade jor- 
serted that the national partnership had not establishpa . y 
with the alcohol and drug abuse prevention community. 

Would you agree ^th that statement? 

Mr. Butynski. I think I would agree with the stati::ment in terms 
of ^vnth all parts of tb.9 alcohol and drug community. I think cer- 
b^^rdy with some parts of the community it had reasonable credibil- 
ity, there wexe at least a couple board members, in fact, a number 
of board members with some alcohol and drug experience. 

Other people in the akohol and drug field felt it did not have 
credibility, so I think in reality there was a division within the 
partnership. 

Mr. KiLDEE. We have a vote. I would like to ask if I could one 
more question, directed to you. Dr. Butynski. We learn from the 
past, and we are ti-ying to learn from this to make things work 
better in the future. 

If the Justice Department, were to attempt another program, to 
draw together various elements in a partnership-type program or 
coalition what would you recommend we do differently? 

Mr. Butynski. I think it would be best clearly if there were a 
clear grant application to be submitted that everyone had the same 
expectations in terms of r hat would be done, that the objectives 
were clearly defined, timeframes were clearly defined and responsi- 
bilities were clearly defined among st^ and board members and 
then the granting agency could make the determination with some 
feeling that someone ws^ii taking responsibility. 

I think clearly here in some instances that did not happen. As 
far as I know, the grant had not been approved by the board at the 
time that it was submitted. That seems to me a very major prob- 
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lem. I would think if a grant is approved by the board of trustees of 
whatever corporation, they then assume responsibility and will, in 
fact, see that it is carried out. 

The other comment I will make is it might be well to ensure, in 
fact, somehow the kind of reasonable contribution from the private 
sector in that at least as far as I can determine you had a lo'i of 
Federal money, a lot of good names from both the Federal and na- 
tional level BXid the private sector, but as pointed out earlier, the 
private sector never put in any substantial moneys and if that is 
the clear intent or expectation, then possibly some of that should 
be required upfront. 

Mr. KiLDEE. Mr. Eaton, would you like to summarize briefly? 

Mr. Eaton. Two points. 

I would suggest that an undertaking like this, that any funding 
be provided on a phase basis, not let the big expenditures start 
until the planning is solid; to require solid leadership before the ex- 
penditure of significant money and become involved as a concurrer 
in the selection of leadership but not to control the selection of 
staff or board people; to be involved in a supporting way and 
concur, but not to get so close as to try to control the effort. 

Mr. KiLDEE. Mr. Keker. 

Mr. Keker. I think they have stated some good suggestions. 

Mr. KiLDEE. That suggestion you made earlier was corroborated 
by Dr. Butjmski that there be a requirement for matching. 

I thank you. We are here to try to serve the kids of this country 
in this area and to spend the taxpayers' dollars wisely. You have 
been very helpful to the committee this morning and we appreciate 
that. 

I would like to call attention to a friend of this conmiittee and a 
friend of children of this country, Marion Mattingly, the Washing- 
ton representative of the State advisory groups. 

We appreciate your being here, Marion. 

Thank you again for your testimony this morning, and we stand 
adjourned. 

[Whereupon, at 12:22 p.m., the subcommittee adjourned.] 
[Additional information included in appendix.] 
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COMMITTEE ON EDUCATION AND LABOR 



U.S. HOUSE OF REPRESENTATIVES 
401 CAMMON House omci iULOMQ 

wash:ngton, dc 20s is 



SUBCOMMfTTEE ON HUMAN RESOURCES 



October 17, 1986 



Mr. Verne L. Spelrs 

Acting Administrator 

Offlr^e of Juvenile Justice and 

Delinquency Preveotion 
Department of Justice 
Washington, d.C. Z0531 

Dear Mr. Spelrs: 

Thank you for your testimony at the Subcommittee's September 19, 1986 
oversight hearing on the National Partnership to Prevent Drug and Alcohol 
Abuse. In order to further complete the record and to satisfy the 
requests for Infomation made by Congressman Tauke and myself during the 
hearing, i would appreciate your providing the following material: 

the name of the private aource which you indicated paid for the 
preparation of che National Partnerobip's grant application; 

the details of all Aspen Systems Corporation tasks and costs 
relating to the National Partnership, beginning with the January 
1965 meeting In Williamsburg; 

* a detailed breakdown of the types and mnouats of National 
Partnership expenses incurred under the federal grant; 

copies of vltae and any other Information used by the Office to 
determine that the peer reviewers were experts In the field of drug 
and alcoho? abuse prevention; and 

• copies of the documents vhlch specifically show that the peer 
reviewers found the National Partnership's grant application to be 
of outstanding merit, as well as copies of the proposal review 
criteria from the Office's peer Review Manual and from the 
applicable regulations. 

Finally, In discussing the fact that the grant award was backdated to 
cover "some pre-agreed-upon costs,* I mentioned during the hearing that 
such an arrangement suggests that assurances vere given to the National 
Partnership that the grant award would be forthcoming. la this the case, 
and If so, who gave these assurances? 
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Hr. Verne L. Spelra 
October 17, 1986 
Page Two 



Your cooperation In providing this Infonaatloi: Is greatly appreclat 
Both this letter and your response will be Incloded In thj printed 
hearing records 

Sincerely, 



DalerS. Klldce 
Chairman 
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.••ij^ U.S. Df partment of Justice 

•>•• •. Office of Juvenile Justice and 

Delinquency Prevention 



H'ttshinsion. D.C. 205JI 

31 OCT 1S86 



The Honorable Dale E, Kildee 
Chairman 

Subcommikkee on Human Resources 
Committee on Education and Labor 
House of Representatives 
Washington, D.C. 20515 

Dear Hr. Chairman: 

This is in response to your letter requesting information 
regarding the National Partnership to Prevent Drug and Alcohol 
Abuse Among Youth to be included in the record of the hearing on 
this subject. 

The following materials are enclosed: information concerning 
the work of Aspen Systems related to the Partnership; copies of 
documents regarding the peer review of the Partnership 
application; minutes from Board of Directors meetings; a 
memor andum from the Off ice of General Counsel about the 
liability of the Partnership directors; and a listing of 
Partnership expenditures up to June 30, 1986. 

We have been unable to trace the source of the private funds 
that paid for preparation of the Partnership's application. 
However, we understand this money was provided either by the 
Partnership president, Hr. Rex Tompkins, or by the Miller 
Brewing Company. Inasmuch as Federal grant funds were not used, 
we have no records indicating the source of the payment. 

In addition, in signing the assistance award, former OJ JDP 
Administrator Alfred Regnery approved the expenditure of funds 
by the Partnership for project costs incurred prior to the date 
of the grant award. I am enclosing a memorandum provided to the 
OJJDP project monitor concerning this subject. The date of the 
award to the Partnership was October 10, 1935. However, in 
order to cover the costs incurred in carrying out approved award 
activities commenced between August I and October 10, the date 
of the start of the project period was established as August I, 
1985. Had OJJDP wished to do so, it could have provided a full 
12-month project period beginning October 10 and approved costs 
incurred between August I and October 10 as "prea greement 
costs." Either action is an allowable a ssi stance award 
procedure. 
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I trust this information will prove helpful to the Subcommittee. 
Please do not hesitate to contact me if I can be of additional 
assistance in the Subcommittee's inquiry into this matter. 




Enclosures 
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National Partnerehip 

to Prevent Drug and Alcohol Abuse Among Youth 

1110 Vermont Avenue. IsW, Suite 428 
Washington. DC 20005 
Telephone 202/a2^W0 



MEMO 

TO: Frank Porpotage 

FROM: Alexandra W. Rollins /\t^^ 

DATE: 25 September 1986 

RE: Expenses Incurred by the National Partnership prior to October 

1, 1985 : $12,079.91 



The total amount paid out for goods and services prior to October 1, 1985 
is $12>079.91. This number Includes work and expenses for the 4 consultants 
and does not break out whetlier the expenses were charged to the crant or 
private accounts. 

Further, It does not take Into consideration work done by either Mr. Thompkins 
or Ms. Goodwin, but paid for subsequent to October 1, 1985. Those records 
are not easy to find and computations would have to be done on a per diem 
basis. Equipment or work contracted for prior to October 1 is not included 
either. 



64-942 0-87-3 
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MTIONAL PARTTIERSHIP TO PREVENT DRUG AND ALCOHOL ABUSE 
FINANCIAL REPORT FOR PERIOD E>roiS'C JLTJE 1986 
EXPESTITURES TO DATE 



Personnel 
Fringe benefits 
Travel 
Equlgmenc 
Supplies 

Consuldng/Concractual 
Other 

Taxes , interest expense , 



Insurance 



5284,545 
47,519 
. 40,053 
13,110 
22,593 
186,831 
141,530 
10,667 



Total 



?748,898 
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Aspen SvMcnw Curixirarion 



HEHORANDUH 



TD: Terry Donahue 



DATE: September 25, 1986 



FROM: Richard Rosenthal 




SUBJECT: Support to the National Partnership 



At your request and as a rexL'lt of my conversations with Roberta Dorn 1 am 
providing the attached breakdown of costs incurred by Aspen Systems Corporation 
in support of OJJDP's National Partnership Initiative. As you requested, these 
costs are categorized according to specific tasks or functions performed by 
Aspen. In addition, the costs have been identified for the periods prior to, 
and after January 5, 1985, as requested by you. 

I have also attached for your assistince an annotated list of all task orders/ 
relevant correrpondunce Issued by OOJDP authorizing Aspen to perform the 
activities associated with the Natlnnel Partnership. 

If I can be of further assistance please do not hesitate to contact me. 



pc: Roberta Dorn, OJJDP 
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SvMcms Q)nn)rau«)n 



AHACHMENT A 



Summary of Expenditures for 
National Partnership Related Tasks 



COST COST 

(pre 1/4/85)* (post 1/4/85} 

I. Aspfin Labor $20,872 $53,713 

II . Other Direct Costs 

1. Travel. Asp'in Staff 1 .649 1./88 

2. Postage/E^pressage 1 .182 2.147 

3. Consultants/Fees 28.296 35.752 

4. Consultants/Expenses 15.408 17,252 

5. "Hardship" Travel/Expenses 4.219 20.971 

6. Graphics/Audiovisual 20.934 15.752 

7. .Conference/hotel/Heeting Expenses 17.678 84.718 

8. Word Processing 1.391 3,499 

TOTALS: $111,629 $237,592 



♦Previously documented in January 15. 1985 letter to A. Regnery from R. Rosenthal 
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Ai|>cn S> «cm\ C'urporaiion 



AnACHMEHT Q 

Annotated List of Task Orders/Relevant Correspondance 
Authorizing National Partnership Activities 

1. 12/4/84, Memo, R. Dorn to R. Rosenthal: Use of S. Jacobs, Consultant 

2. 12/5/84, Memo, R. Dorn to R. Rosenthal: "Hardship" Travel Authorization 

3. 12/14/84, Hemo» R. Dorn to E. Grigg, cc. R. Rosenthal: Use of J. Hawkins. 
Consultant 

4. 1/9/85, Memo, R. Dorn to R. Rosenthal: Revised "Hardship" Travel Instruction 

5. 1/14/85, Task Order V., R. Dorn through J. Wootton to R. Rosenthal: Use of 
Expert Consultants, J.D. Hawkins and others 

6. 1/15/85, Task Order VI., R. Dorn to R. Rosenthal: Provide Facilitators/ 
Planners for Williamsburg Meeting 

7. 1/15/85, Task Order VII., R. Dorn to R. Rosenthal: Use of reporter for 
proceedings 

3. 2/12/85, Memo, R. Dorn through A. Regnery to R. Rosenthal: Curtailment of 
consultants. Jacobs', activities 

9. 2/13/85» Memo, R. Dorn through A. Regnery to R. Rosenthal: Detailed 
description of consultant S. Jacobs' assignment 

10 
11 



2/26/85, Task Order XI., R. Dorn to R. Rosenthal: Use of Professional 
Facilitator for Steering Committee 



5/16/85, Task Order 14, R. Dorn through J. Wootton to R. Rosenthal: Use of 
R. Kramer, Consultant 

12. 5/29/85, Task Order 17, R. Dorn through J. Wootton to R. Rosenthal: NCJRS 
Responsibilities for July Meeting 

6/17/85, Amendment to TO #14, R. Dorn to R. Rosenthal: Use of R. Kramer, 
Consultant 



9/6/85, Task Order 34, R. Dorn to M. Levine: Use of Garrett 0'Keefe» 
Consultant 



9/9/85, Task Order 35, R. Dorn to H. Levine: Use of R. Thomkins, 0. Gerrish, 
S. Keker. R. Coursen, C. Stover, Technical Assistance Providers • 

16. 9/24/85, Task Order 38, R. Dorn through J. Wootton to M. Levine- Use of 
Event Planner and Public Relations Firms for October 10, ig85 Meeting 

10/7/85. Task Order 41, R. Dorn to M. Levine: Provide Consultant Comment on 
Partnership Proposal 

10/15/85, Task Order 42, R. Dorn to M. Levine: Provide Consultant Comment on 
Partnership Proposal 



1/13/86, Task Order 66 (retroactive), R. Dorn to H*. Levine: Use of P. 
Schneider for 1-day planning meeting 



20. 3/26/86, Task Order 74 (retroactive to 9/23/85), R. Dorn through J. Wootton 
through A. Regnery to M. Levine: Use of B. Certner, Consultant 
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C*i^^V Office of Juvenile Justice and 

^^w*^ Delinquency Prevcniion 



Washintion. D.C 203JI 



CERTIFlCATiON 



Pursuant to Section 225(d)(l)(B)(i), I hove determined, through peer ""^^ /l^^^ J*^^ 
proposed program, The Notionol Partnership to Prevent Drug ^ndAlcoho Abuse, .s of 
suchoufstonding merit thot the owortl of The gront without competition u justified. 



L 

Alfred S. Regnery 
Administrator 



7 
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Memorandum 




Subjen 


Date 


Peer Review Findings far the 
National Partnership Praoasal 


9 OCT IS85 



From 

Alfred S. Regnery, Administratar, OJJDP F.M. Parpotage II 

ames Woottan, Deputy Administratar Pragram Manager, SeV 

Terronce Danahue, Acting Directar, SED 
Daoglos Dadge, Assistont Directar 

VlrXT.lt^'''^ 225(d)(IKB)(i) af the Act and the a'^^ning regulation af 28 CFR 
p L I ¥ rp^w conducted on October^ - 9, |985 on the Notionol Partnership 
Hl?^ H uM^^ individuols initiolly selected to p<^rticipate fn th^prer rev ew w^^ 
d...m,ssed Dr. W.lhorn Butynski excused himself due to his feelings of on appe™e of 
a nfl.ct of mterest." Ms. Corolyn Burns was osked to resign due to her pro f essiono 
.ies to one member of the Boord of Trustees of the Notionol Portnership. P'°'"''°"°' 

A three-member boord was subsequently convened and included: 

Ro"kviMe,MoTyVc^d;^""" Coordinotor, Notionol Institute of Drug Abuse, 

Mr. Thomos R. Ascik, Attorney ot Low, Arlington, Virginio; 

Pct.ics, tc^h/n'gTcn^Drc!"' '''^ '-""'^ - 

The written stctement and findings of all three individuals are attached. All three faund 
wereTnlT OV'^X'^'^.'^S 'J^'^ ju^iWied withaut campetitian ond suggestians 

^^awn^fthecnnlT<?cn,'''y^ the applicofan^^. Accordingly, I shall n,al<e their comments 
Known TO the opplrcont ir oword is opproved, 

Attochments 

it I, '■^ ^ 

i^^n ■ 
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rilUMAS K. ASC IK 



PRESENT 
1982-1985 

1981-1982 

1977-1981 
1977 

1976-1977 

1973-1976 
1973 

1972 

EDUCATION 
1983 

1976 

1974 
1973 
1972 



ATTOHNI' V AT l«\W 

ittii nmuTii kknv NTUKirr 
m,-iTK Moft 

.\Kt.lM;Tl)N VIHCINIA 



Attorney-at-law, solo prac ticioner , Ar 1 ington , 
Virginia. 

Executive Director, The Clearinghouse on 
Educational Choice, Arlington, Virginia. 

Senic Research Associate, National Institute of 
Education, U.S. Department of Education. In turn 
Special Assistant to the Director, Director of 
Planning and Program Development, and Senior 
Research Associate, Program on Law and Public 
Management , Wash ing ton , D . C . 

Special Assistant to the Executive Secretary, 
Office of the Secretary, U.S. Department of 
Education, Washington, d.C. 

Public Policy Analyst, The Heritage Foundation, 
Washington, D.C. 

Freelance writer and editor, Washington, D.C. 

English teacher, Gonzaga College High School, 
Washington, D.C. 

Infantry officer, U.S. Marine Corps. 

Apprentice reporter. The Washington Star , 
Washington, D.C. 

Assistant librarian, Anne Arundel County Public 
Librar ies , Annapol is. 



J.D., George Mason University School of Law, 
Ar 1 ington, Virginia. 

Six credits, Georgetown University Graduate 
School of English. 

Marine Corps Infantry officer School. 

Marine Corps officer Candidate School. 

B.A., St. John's Collegt^r Annapolis, Maryland. 



WORK HISTORY 
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MEMBERSHIPS 

Virginia State Bar 

Educational Excellence Network 

American Educational Research Association 



PUBLICATIONS 
1985 

"School Desegregation and Black Achievement," American 
Education , forthcoming, August, 1985 

iMl 

"Looking at Some Research on What Makes an Effective School," 
Blueprint fov Educational Reform , Connaught Marshner, 
editor, Frece Congress Research and Education Foundation. 

"The Courts and Education," A New Agenda for Education , 
Eileen Gardr.c>r, editor. The Heritage Foundation- 

1961 

Studies for the Heritage Foundation: 

The Reagan Block Grant Proposals and Congressional Revisions 
Block Grants and Federalism: Dec^sntralizing Decisions 
Draft Registration: Congress, thn Supreme Court, and the 
Separation of Powers 

1980 

Studies for the Heritage Foundation: 

The Role of Campaign Contributions in the 1980 Senate Elections 
Postponing Decisions: The Lameduck 96th Congress 
Fair Housing Amendments: Collision Between Pr. r.r-jcty Rights and 
Civil Rights 

The Balanced Budget Amendment: An Economic and Constitutional 
Review 

Congress and the Supreme Court: Court Jurisdiction and School 
Prayer 

The Abortion Right: "A Constitutional Right of Unique Character 
1979 

Studies for the Heritage Foundation: 
Restricting Political Action Committees: H-R. 4970 
The Anti-Busing Constitutional Amendment 
Electoral College Reform 

Taxpayer Financing of Elections: Government as a Special Intere 
Affirmative Action in the Civil Service: The State of the Art 
Restricting Political Action Committees: An Update 
The Department of Education 
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1978 

Studies for the Heritage Foundation: 

Civil Service Reform and Government Reorganization 

ERA Extension: Update on the Arguments 

Tuition Tax Credits Proposals 

District of Columbia Representation; "As Though It Were a State" 
The Drug Regulation Reform Act 
Airline Deregulation 

1977 

Studies for the Heritage Foundation: 
The ERA: Is Seven Years Enough? 

National Flood Insurance: The End of a Partnership? 
Sunset Proposals: Can They Reform the Bureaucracy? 



PUBLIC TESTIMONY 

1981 Before the Subcommittee on the Constitution of the 
Judiciary Committee of the U.S. Senate, concerning 
Congress' power over the federal judiciary pursuant to 
Article III of the constitution* 

1979 Before the state Ic., , Uatures of Kentucky and Alaska, 
concerning the proposed constitutional amendment 
providing for representation for the District of 
Columbia. 

1978 Before the state legislatures of Pennsylvania and Ohio, 
concerning the proposed constitutional amendment 
providing for representation for the District of Columbia. 
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OCTOBER 9, 1985 

REVIEW OF "A PROPOSAL FOR THE NATIONAL PARTNERSHIP TO PREVENT DRUG 
AND ALCOHOL ABUSE," SUBMITTED TO THE OFFICE OF JUVENILE JUSTICE AND 
DELINQUENCY PREVENTION PROGRAMS, U.S. DEPARTMENT OF JUSTICE. 

Reviewed by Thomos R. Ascik ^ 

Attorney ot Low 

161 1 North Kent Street 

Arlington, Virginio 22209 

703-525-1505 



Overoll Evoluotion 

"^his proposol moy well be on "outstonding opportunity to ochieve the gools ond objectives 
of the Juvenile Justice Act." A great deal of work has put in to round up on impressive 
list of people who hove committed themselves to octi^e invoIvr;mer»t in the project. 
This I;st.includes the President ond the First Lody thems'-i Certoinly, the "visibility 
vest" Kris been possed. This project will get public attentio-^. 

'addition, one of the stoted purposes of the project, to tind out whot works ond to be o 
J esource for Jhe replicotion of workable projects ot other sites, is wisely conceived and 
ricy protect th's project from the unsuccessful fate of numerous "top-down" 
interventions of the post. 

T'^e intergovernm'-'.viil aspect of this project — its involvement of notionol, stote, ond 
local sources, — is onother sofeguard against foilure. In oddition, the privote sector 
reotiy dominotes the public sector in this proposol. That is probobly the only woy 
something like this con succeed. 

There ore some deficiencies — probobly correctoble that do, however, coll into 
question how good this "opportunity" reolly is. In brief, they ore: 

1) There is o very noticeable lock of church involvement in the project. I sow mention of 
only two mentions of porticipotion by churches. Is it presumed that priests, robbois, ond 
ministers hove nothing to soy obout these problems? In oddition, don't churches conduct 
their own prevention progroms these doys? 

2) There moy be less thon meets the eye in the medio involvement in this project. Are 
they ogreeing to just run public service onnouncements, or ore they ogreeing to seriously 
consider whether their own progroms and ods octually contribute to the problem? 

3) It is not obvious thot there is o "need for notionol coordinotion" to ottock this problem. 
This is merely asserted but not proved. It could hove been proved by showing how locol 
efforts hove foiled or by showing thot the source of the problem is notionol (the notionol 
drug trode, for exomple). Is o notionol figure like the President more effective In 
exhortig kids to remoin free from drugs — or is o kid's fother, priest, or teocher? 

4) The personnel Is heovily from the heolth community and lightly frorr, the schcxjl 
community. This should be odjusted. 

5) The conception of the project is entirely from on empiricol point of view. The section 
on theory is olmost entirely devoid of theory. St is olmost exclusively descriptive. Is there 
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no theoreticol work in theis field? Or is this proposol deficient in presenting it? 
Presumably, since this project oims to prevent these behoviors, some theoretical work is 
necessary. 

6) It is clear thot the "experts," the empirical scientists ond the heolth workers, are going 
to dominote the actuol substonce of whot progroms ore eventuolly odopted by the 
project. The privote sector is likely to have the job to sell the adopted programs. The 
proposal OS o whole is short on what substontive programs will be odopted. It is difficult 
to assess the opportunity presented by this proposol when so little of the eventuol 
substonce is known. 
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Potrick B. McGulgon is Co-Edifor of Criminol Justice Reform; A Blueprint, Mr. 
McGuigon is Director of the Judiciol Reform Project of The Institute for Government 
ond Politics , Free Congress Foundotion. In oddition to four books, previously published 
in the generol subject oreo of crime ond delinquency, he hos o book forthcoming on the 
topic; Crime ond Punishment in Modern Americo, of which he is co-editor. He holds the 
B.A. degree in History, ond o M.A. in History in Medievol History. 

Mr. McGulgon is on the Board of Advisors for RESTTA, ond o recognized expert in the 
oreo of juvenile justice os reloted to minority issues. 
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October 9, 1935 
MEI-IOHANDOJ 

Fron: Patrick B. McCuigan 
Co-Director 
Institute for Covemr.ent and Politics 

To; Frank Porpotngc, Office of Juvenile Justice and Delinquency Prevention 

Re: N'aticnal Partnership to Prevent Alcohol and Drug Abuse 

1 have devoted substantial tine and energy to a peer review of the proposed 
grant. I believe this program offers a unique and outstanding opportunity to achieve 
the goals and objectives of the Juvenile Justice Act. The incidence of drug-related 
crir.e and soci-il probler.s is u'ell-docur.ented not only in this grant, but also in the 
research dccur.ents I peruse r-.rularly in my work. The program concept is sound and 
sufficiently specific that I an confident it will" pronote the pri-'.iry goal of reducing 
drug and alcohol abuse among young people. 

The nechanisrn described in this grant for carrying out the progran c .»wept is 
particularly viable. Further, the ideas described here_are exciting in that they 
build on effective conraunity-based models. 

To si:r:nari:e lay views after careful analysis of the proposal: 

* the scacer:ent of the problen is pointed and determined, yet not infused with 
the panic-stricken quality so frequently encountered in the literature focusing 
on drug abuse prevention and education. 

* the definition of objectives is clear and understandable. The objectives are 
quite focused and specific, with adnirable restraint in the description of what 
is achievable given the resources and personnel desired by the applicant. 

* the projec:: design is perhaps the most outstanding portion of the application. 
-Here is a "real world" progran with inminently achievable objectives and a 

specific plan to nove. 

* the nanagesent structure is straightforward and dictated by the scope of the 
concept . 

* given. the experience and credibility of the consultants and professional staff 
(insofar as those are defined in this application), the organizational capability 
to move on this problem is apparent — given sufficient resources and time to 
ir.plesient the concept. 

* the costs described herein are entirely reasonable, given the reach and scope 
of the progran required to impleir.ent the concept. 

Of all the specific steps and programs described herein to achieve the program 
goals, I was nost enthusiastic about the Town Meeting plan of action. These problems 
will only be resolved by free men and women acting in their own coinaunities . The grant 
applicant appears to understand that solutions can not be "parachuted in" to local 
coiTOunitieE, . Related to this, I have only one specific proposal for improving the 
application and the program concept: The national, state, anchor city and town/county 
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partnerships — and the various ccrjnittees and working groups flowing therefron — 
oight be cost effective it a majority (certainly more than one-fourth) of the 
membership cane fron citizen and local-based organisations. Service providers and 
othor professionals have a role to play, but a specific willingness to learn frora 
local activists who are already tackling these problems will only strengthen the 
application — and ultinacely the National Partnership as a whole. 

With these modest suggestions for ir.provenent , I believe the program is oustanding. 
The award is justified without ccnpetition even in tho absence of the suggested 
elevation of the role of citizen and cor-jr.unity activists. 
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BIOGRAPHICAL DATA 
Corl S, Hompton 



Mr. Hompton .s Criminol Justice Coordinotor for the Prevention ond Communlcotions 
Bronch of the the Notionol Institute on Drug Abuse, within the Alcohol, Drug Abuse ond 
Mentol Heolth Admmistrotion in the Deportment of Heolth and Humon Services. 




• .A.^ 'al r t ' m "' — — — . . -r- — . . ^iiiiiiiiui justice 

system with the exception of low enforcement, (courts, institutions, probotion ond 
porole for juveniles ond odults, moles ond femoles), hos ronged from the south side of 
Ch.cogo to Eost Los Angeles to Washington, covering 15 yeors, o the County, Stote ond 
rede al level of Government. He hos speciolized in policy formulotion, proqrom 
development, plonning and troining for treotrr.ent and rehabilitation progroms of 
ot cnders. He hos been offilioted, os an odjunct foculty professor, with universities ond 
colleges in the lost ten yeors to include Pepperdine University in Colifornio, and the 
American University for Administrotion of Justice. 

The highlights of his monogement ond odministrotive ossignments hove included Criminol 
Fvi!^^t- ofr n ^ Spec.ol Action Offfice of Drug Abuse Prevention in the 

Executive Office of the President, Project Director for the Monogement Consultont 
I eom to the Deportment of Lobor Correctionol Monpower Prc-Triol ond Institutional 
Progroms, Assistont Regionol Administrotor for the Colifornio Norcotics Treotment ond 
'"J A A A Comniitment Progrom. His leodership in vorious community services hove 
included Associote Director of the OEO CAP Agency in Los Angeles, Director of o 
neighborhood ossociotion in Watts, Monoger of o complex of Governmentol services in 
Venice, Colifornio, and group leoder in o neighborhood center in Chicogo. His primory 
cose work interest hos been with disadvantoged youth, olcoholic ond drug offenders. 

(!1m^°T^°" outhored ond directe.! the development of mony publicotions ond is the 
r.Tn ^^""^ pro'ft^5sionol ond civic groups ronging from The Leogue 

of United Lotjn Americon Citizens in Venice to Letters of Ccmmendotion from the 
cIITaT ? u ""^r Jl^^P^"Ident. He is o distinguished militory condidote from Officer 
Condidote School ond o former Coptoin in the United Stotes Army Field Artillery with 
commond exerience. 

He has three children. 
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PEER REVIEW 



of the 



National Partnership to Prevent Drug and Alcohol Abuse 
Application // 5-0367-7-NY 




Name of Reviewer 



Dote 



Review Criterio 

The application is to be reviewed based upon the extent it meets the following selection 
criteria: (I) the prpblem to be addressed by the pr'oiect is clearly stated; (2) the 
objectiv-s of the proposed project or? clearly stated; (3) the iptrmsic nature of the 
progrcm's conceptual focus has merit; (A) the project design is sound and contams 
eleiTienls directly linked to the achievement of project objectives; (5) the project 
monaqement structure Is rdequate to the successful conduct of the project; {o} 
organizational capability \: demonstrated at a level sufficient to successfully support th 
project; ond (7) budgeted costs are reasonable in comparison to the activities proposed t 
be undertaken. 

Please mcke written comments on the attached pages on each review criteria. 
Numerical volues have been assigned to each criteria. The values applied should be 
reflected in your written comments. 
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■■ ^'LL ^ L 1 ^ <^ ^i^rx^^i^ ^ 
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Application 

Oefinirion of Objectives - 1 5 Points 

^H^^> oi^-si^-.^-^ ^ 
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Application i) 



Intrinsic Merit - 15 Points 




Score / 
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,iplicction 0 



Proxtzx Dcsicri - ' ' '.tints 
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p:^^7^ /-T^r 
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Applicatlcn 0 



Wonogement Structure - 15 Feints 
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Cl^jl.^^, t-^ ^ c-<-^^^--4- ^-^^-^^ fi&JlZ^^ ^ 
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ERIC 
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APPENDIX A 

PECULATION ON COMPETITlOhJ AND PEER REVIEW POLICY 
Federal Tlft^ttr / VcL S0> >to. 149 / Friday. Auguat 7. igaa / Rulea and Regulationa 31381 



Z. 23 CTR \MM it ameadcd by adding 
para^rapka (j) ind (k)^ 

i^^M tMn wO oo of f^ownt Bwmu of 



(j] The foilowui^ syaten of records is 
txtmol .'too S {JSC 5531 [c][2], (d). 
(tK^) (C) and [H). [0 and (g): 

(1) National Center foa tht Analysis of 
VioUnt C'.m»(NCAVQ(IUSnCZ;FBI- 
<nS). Thes« exemptions apply only to the 
txtent Lbat inlonnatioa In this system is 
ftibitct to txcaotjon pumant to 5 
U3.CiKaU)(:)ind(Ml(:). ■ 

(k) Exemptions from the pardqiiar 
subs«cnoas at* iustiSod for the 
foUowmg reasotu: i 
, (I) Fnsm stibsectlon [c)l2) becausa 
providing the accounting of disclosures 
to the subject could pflcmatarflly reveal 
invtstisativv [ntBTtst by the FBI and 
other (aw cnforument agencies, tharsby 
praviding the isdlvidial an opportunity 
to inip«da an active i^rvstigaiioa 
destroy or alter tvidance. and possibly 
*nder bam to vioteat cruns victims 
i/or witnesses. I 

(2) From subsections (d), (elMl {C) and 
[HI and (0 because disclosure to the 
subject could interfrra with enfotcameni 
pfoceedingi of a oirtinal josdcs agency, 
reveal the identity of a canSder.tlal 
sourca. result In an terwamntsd 
invasion of tnother'l pnvscy. tweal the 
details of a sessitiTaiiTvestigatiTe 
technique, or endan^ir the life and 
safety of law enfoitanent porscnael 
potential rlotent cime victims, and 
witnesses. D( '*iurt also could prevent 
the future appr^^iensian of a vtolant or > 
e.^csptlonally dangerpus rrtmVnal 
fujitivf should be or she modify his or . 
her method of opera tiba In order to 
evade law enforcemcnL Also. . 
speciflcally from subsection (dU2). 
which permits as Individual to request 
amcndznent of a recoid, because the 
nature of tiie tnfonnation In the system 
Is soch that an individual chmuial 
oiTandef woold frequently demand 
amendment of derogatory Informatioo,. 
fotdsf the FBI to coQdnuousiy 
retrogrede Its oxmiaai invesdsatjcns In 
an attempt to resolw questions of 
accuracy, etc. | 

(3) From suhsectixm Cs) because the ' 
system is excrpt from the access and 
ameodmeut p.'ovtsiofu of subsection (d). 

(4) Frofl^eubsectian (e)(1) becaas«>it is ■ 
oot always possible to esubllsb 
relevance, and necessi ty the 
Information at the time (t '> obtained or 

, devekjqed. InformatJoo. the relevkRca 
and necessity of whlds may not be* 
readilv apparenL frequently can prove* - 



to b'f of investiiative value at a later 
date 2nd time. 

(FK Doc. avion: nltd 5->-ai SiH cnl 



Office of Juvenite Justice and 
Delloquency Prevention 

:o cm Part 34 

Competition awl Peer Review PoUcy 

aoincy; Office of {uvemle JuJtice and 
Delinquency Preventioa Justica. 
Acnotc Final Competition and Peer 
Review Relation. 

suasMAirTrTTie Office of {uvetiile {ustice 
and Delinquency Prevention (OIIQP) is 
publishing a Qnal regulation to 
implement the competition and peer 
levtaw rsquiremenu of section Z2S(d] of 
ibe luvemle {ustice and Cellnqueacy 
Prevention Act of 1974. U U.S.C 9601. er 
se^* as amended (?ub. L as 
amended by Pub. L M-m Pub. L Q9- 
llS. Pub. U 90-SO9. and Pub. L 90-473) 
[hereinafter "ActH* Tha regulation 
fovems the award of categorical grant 
funds under Part 3. Subpart II (Special 
Emphasis Prevention and Treatment 
Programs), and Part C (National 
Institute for luvenile lustlce and 
Delinquency Prevention— tNIJIDPJ of the 
Act. 

imCTTVl tiATCTliU regulation is 
efTective August Z 1S8S. 
FO« RjmrHtn iwomiATtON csktact: 
Dr. James C Howell. OfQce of the 
Deputy A'' 'linistretor. OIIDP. M3 
Indiana A. jnua. NW.. Room 7i6, 
Washingtoa ac S3S21: telephone 202/ 

SUmjUEKTAJIT INfOnaATlOW 

Badtground Information 

Ibis regulation pertainr to a new 
requirement In the Act The sumie 
previously contained no requirement for 
ufe of competition or peer review in the 
awaidof hiods to programs and projects 
under otther Parf B, Subpart IL or Part C 
of the Act 

ExchisloQK 

■The rationale for exdudin9^ipeci£.: 
types of funding fconi the sco; e of the 
eompetidon and peer review regnlatioa . 
' warrants-further explasatioo. 

(1) Exclusion of prefects telthUsd fcr 
fiiadiog pn'ar to Octobar IZ ZS94. T^a 
re^ulatioa excludes projects for wbiOi 
[nitial applications were received ptir 
to oron October 1£1S84. and which 
ceceive<d) an initlaTaward after such 
dated 3i^]); The ptimaiT basis for- 
this exdsstoirU tfaat Section 2:S(dKZ} of 
tbeAcrsp«tiCc9thet''newprogEamr • 



iclectad after the effective date of the . 
Act shall be reviewed before selection 
and thereaJter ss appropnate through a 
formal peer review process. . ,**, 
Further, our review of the legislative 
history of the 1984 Amendments to the 
Act indicates that Con^ss intended 
that the provision apply ooly to "new" 
programs, not those already selected 
and bcmg processed for funding. The 
fExdusion applies to projects under the 
"Pnvate Seaor Corrections " Pragram, 
(S^e discussion under Comment X.} 

(Z) Exclusion of procurement 
contracts. The regulation does not cover 
procuirement contracts (S 34^h)). This is 
because on^Ps procurement contracts 
are already subject to other Federal 
laws (tha Federal Property and 
Administrative Sendees Act) and 
regulations (the Federal Acquisition 
Regulation), which severely limit sole 
source contract awards, and because 
both the statute and its legislative 
history make spedflc reference to 
"assistance^ awards aiid lut to the- 
procurement of goods and services for 
the benefit and ese of the government. 

(3) Exutaion ofcompetitirely 
awarded Part C programs and pro/ecu 
from peer rwreiv. Tt^ese are excluded 
oy sumta. The peir review requirement 
applies only to assistance awards under 
Part B, Subpart U. oi the Act and 
noncompentive Part C awards. (See 
dlscossiOQ under Comment 0<) 

(4) Zxcfusion of continvation projects. 
Section Z^c] provides that tha funding 
of "continuation'* awards is excepted 
from the regulation. Tbis exception 
applies to awards for the continuation of 
pTpject activities which were imtiaily 
funded under projects selected for 
award prior to or on October 12, 19R4. 
When CQotinuaaon awards are made 
that extend tha projected or antidpaied 
project completion date. OJIDP Intends, 
by use of this limiting language, to fund 
only those spedflc foUow-on activities 
whtcb were vfithin the scope of and 
consistent with the original purposes 
and objectives of. the project 

[5} Elusion of other types of 
profectx Other spedflc types of projects 
. are axduded from 'iie regolatlos. For 
example. Federal Interagency fund 
transfers are eoduded because it would 
serve 00 purpose to indade them. 
Teserratiaa of Subpart C Einergexicy 
Zxpftifed Review 

Section 223(dl(3r of the Act provides 
that "the Administrator • ' • shall 
provide for emergency expedited 
considersdonof progranr.proposels 
when necessarr to avoid any delay 
which would ptedude carryirsg out the 
program.** - 
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AlUiousb U U Dot pouibid to specify 
ia Aihrtnca if or wbra caLtrgncy 
cxvedltid cxauldtfadOQ ou) Im 
occtsurr. MTtnJ dmouttncs* hnm 
cailtd for <xpftdit«d ippUcaUaa 
procMturi by OJIO? ia 'Jim puL "Uxum 
lAdudi tb« foUowmi drcamiLuiui: 

(1) A bol tn^vdr, diMtue. or cmu 
lucb u thit r/tuch ocDurvd t trnvt yiAn 
t|0 is AtlActa (btgoy a/ tha child 

quickly wiih funds Sorprvvtiotoa 

(2) Aa ovpommUr to luspoft u. 
ouaitndlixg pra^ruB Mhlu H about to 
csAM op«nnoaa bacAiua of tba 

UQXOtlClpAMdioSS of <tY^**^"T ^Ti«nH»| 

Under tfuM ami odier cmaggc nc T 
drauBiLuuiAa. 0|JDP baUavu liut. by 
Adzninuttaiivtly «xp«ditlst rlM 
piocKlnxM utfortli tor cosiptdtioa tad 
pacr rtrlaw usd«r Sabpaxt A «ad 
Subpart B of thia rttnUiioa.<ao ddl«7 
wiil oGCor which wooid pndiuii 
c arry tag out tha proftaiik CnnaaqMoUy. 
OllW U rtsimnf niiaiaaidai nodar 
Stthpait CH npaziaoca in 
teplmintlTH tha compaHdoa isd pMr 
rrmw proem «&bamv,:ciiilr lodlcaias 
tha nt«d for ipcaaiJ ontrsracy 
npadltad rtTla«» piocado'M.4znl« 
would b« proposad for public coinnnut 
•a Subpa/t C of this rttuiadoiL 



OIJDP baa iaitlBtad conniltiHoa with 
tfasNatiooal Sdaoca FounrUrton QtSF) 
and tha Nadooal Insdtaca ofUaotal 
Haalth (NIMH) aa raquitW bj.f€doa 
£3{d)t:} of tha ACL Tha datailad pacr 
rtriaw a i o caw tobaoaadiacagylm 
otit tha broad polic? ipa^flad ia Subpart 
B ta uBdar^ndnsifli rrrtnrt by thcaa 
agasoaa. OflDP mtldpataa that tha 
comuitatloa prooata wtlLba ja o ogoinf 
oaa widdb wall parstlt lb« OIIDP iV«r. 
RMTtww l<Jaaaai to ba a fluid docmaant 
that can b#fDD tin nomty nritwad and 
axodiiUd baiad on Oni^i vcpaxiaQcs 
ia Imptatnantlni tha pacr rtriiw 
procass. OflDP haa catafuQy coniidared 
thatr input, u wad u connnants 
ivcaivtd frons tfaa piibllc> in tha 
toiiiulation of th# pvtr rsrlaw poitloa of 
tha niuiatlan.' 

aof( 



A piu po a a d ra^nkdon wu publUbad 
ia d>afarf ataiR» iM>»^g Apala^ lgay 
but publiccQcmanL Savan wnttBt 
cpcunanta w«ra recdvad: Qna from two 
M'^sfaars of Co^isma^ tfarta bosi 
naiianal orsuixstloni. ooa bom % 
Umvaisityt ona froiB a local govaouoast 
ubU. aztd cna bun aa bidhndaaL All 
cutnniacta hara baanconiidarati Ijy 
01713? m tha iMnzsca of this resulatioa. 



foUowtni ta a lUfflmtry of tha 
lubsttadvt commania tad tha rapoaaa 
by OIJDP. 

1< Csmmsat: Tha axctptlona to 
appUcabllJty ipaafled la 1 34^ (a) tad 
(b) apptar to aiabiiih tha data of IxUtial 
appiicaUoa, rtdiir thiui tha data of 
Mteetitm of a panicuLw profrta or 
proitct u datanunios whaiaar the 
itctloQ ::S(dUl) compaotloa 
raquinmenta apply. 

/Zawosaor Sactiaa SS(dj o{ t>4 Act 
rpaaf ta that tha data of aalactlrQ of 
Davpruiitiaa (or tsdlTldnal pro)ircta| 
govanij whatbar comptddon and patr 
nvtrw tra rvquirtd. Sactloa H^t) 
oporatta to axcapt projects funded 
nrdar tha Pimia Sactor Conactlaiui- 
profltaoL a compadtlva progrwi 
aanouacad ia tha Fad«al iUfistar oo 
Jaouary 0. 2S&4 (40 FK 9$2). Although 
siMtlai tha naw cusipadtloa 
[ t quirtm aa tn. and uiing paar rsviaw in. 
tha pra^ppUcadoa (concapt papar) 
atasa. Baal aalaction of prajacia for 
f^P^tn^ was baaad on Intaniil staff 
raritw and raooaunandatloa. Awards to 
up to ihraa appUcanta uodar thia 
t?n ^ tf f * n i ^ n hr tp a* fd ta tha usar 
fatura. }io othar compatlllva programa 
(aJJ ondtf thia sxcapdoa. Sacdoo M.Z(b) 
oparatta to a xcapt -a prejact awardad 
pursuant to C|Jia>'s Ftacal Yaar IflH 
profraa plaa to Caramoot CoUaga to 
provida Stata lagiaUtlTa training. "Hi* 
pro|«ct appllcadon was cacaivad, 
rtviawtd. and apprarad !or award 
pAdtagtiig^or to Octobar 12. IS&k It 
was nhaaquasdy cwsrdad oa 
Novatnbar SllSH. So othar individual 
projtcza fall undar this txctptloa 

Hitta "txsvptions'* tva oot in imcL 
axcvptlotts to tna plain maaning of tha 
itatutory languaga of atctlon 22S{d\ 
becaoaa tha IVtnta SactorConvctiona 
program and tha CUraiaotit CoUaga 
training program had alraady btta' 
ttiactad forftmdtcg by tha 
A dmin i auatury ricr to OctabtrlX IS&k 
tna tbaogb tha actstl awards %v«fa not 
tta riau at Uaftartfaat data. Howarer. * 
thflry w«r«.nnd win rtmain within tha 
m^Lilwtmy 'axcaptiona* in ordtr to 
cttsora that OnOFa fimdlng of thasa 
applicants aftar dia October 12. 1S64 
dara ts oot vitwad "j a dicaiavaatlxm of 
dia Mw atatotory raqniruBaniL 

2, CumnaAC OflQFa statamant of tha 
statutory txcsptios to comMtitioa. aa 
tat fatth in I MItaJ. abouid ristata tha 
atatotofy raquxziotant that tba 

j^ftnrtntftratey 'IttWTg^tlff tlW *Whtr 

quniiSad Boarcas an not capabla of 
carrying out du propoaadptogrtm" in 

aacdoa2a(dUl)[H][U)ls-unlqualy - . 
qoallfltd" la hnmda sacb SI 



BMspout: If an applicant ia "uniqoaly 
qualiflad* thera can ba no oihar 
"quailOad sourcas," tsrtdally oot 
wnich ta, tfeough quaEflod. 'not capabla" 
of carrying out a proposad prajtcL 
ConaaquanUy. OnDP views a ftnding 
that an applicant ia "uniquely qualified" 
aa aacasaanly IrtcorportOng the^e other 
statUDcy rtquimcants. 

X Caaantnc Two comrosntora ruaed 
'atuts with .*«ap«cT to tha fund tnnifar 
ff xorpckina spaafUd in 1 (0 tnd (g). 
Wtt^s raspact to funds transftrrvd lo 
OnDP by othar Fmleral ayeoosl. it was 
tuatstfd that OIPP abould sMk 
progranmudo adinca bom. outaiUa 

. triparts wntn approprrata and award 
tuch foods compedtlvely. Wtihretpact 

- to Auida txsnsferrad to othar Fadtrai 
airenmaa by OnDP. It waa suggaated that 
OnDP be acdValy Involved in program 
davalopsiaat and adminiatratloa in 
ordar 10 inaurt that axptrta ara 

" "w mlt td ""d c oinp atitloo ta required 
for grants and othar aaaisfanca 
Qwerdad 

AjspooM.' Tha statutorr tadwnty 
under which on^P tx^9iJia fuoda 
tranafarrad to ttl/ :-*othar Fsdcni 
agency ia that of tha cransumng agency. 
Cooaaquondy. Seaioa^(d) would not 
ba appllcahla. Kawwrac kx tha 
axt}andltur3 or award of such fund&, 
OfJOP will cnnaidtr tha usa, aa 
approprfata. of compadtioo and pear 
raritw prDcadons. Tba ability of OflDP 
to tiwaftr Part a Subpart a. and Part C 
Ainds to othar Ftdarai aganmas ia 
limjtad.'nia Econ omy A ci.31 IL3.C 
1533, amborizas OQDP to ordar and pay 
for goods and aanricas provided by 
anodiar Federal agency. 07JDPhaausad 
thia authonty. for axaiapla. as tha basis . 
to transfer fonds to the Federal Law 
Enforcmant Tnioina <>-..;er to provide 
statutonly authorizad tDiining services 
to fuveiuia instica and law eiiforcement • 
system personnaL in addltloa. seedoa 
Z«(e)(2 1 ofPart C of the Act anlhoritlas 
NinnP to T^l atnngo with and 
reimbnm tbs heads of Tederal agencies 
for tha Ota of pemnnel or fadlidas or 
eq ui pment of such agendas;'*. This 
authonty haa been taed. for example, to 
trcafer funds to the Census Bnreao for 
tha Children hi Costody Surrey. Finally. 
OnOP has aothortty to enter into {oint 

Federal egecoe* mder sacdon 203 of 
r thaActTbeae limited aoorces of fund '; 
■ tiansiar asdiotity do not consdtnta 
' 'aasiatanca'* awarttsimdar section 
-za[d). Ha««vcr, OnCPlmandi. if It U 

apptopilate to do a»in a particular fr^ro 
u tranaiersmuidan. to ntanmiiM da l:.-, 

of both competition procEsnrei and 

otttaidaaxperts. ' - '• 



96 



64"942 0-87-4 



94 



Fodera] Re^btar / VoL SO. No. 149 / Friday. Auyiat Z 1985 / Rules apd Reyilationa 



4. Csmment: In cntustradng ths 
critcru to be used in thscompctltlv* 
Miectlon ofappUutloni (1 34JU tb« 
propoMd nguladon fails to Ust tbt 
statutory Tvquimnenti for Part B. 
Subpart 0. appUcatlona found in section 
:::S(b|aiul(c|oftbcAcL 

ResoonsK Tl:« nininium 
adnumsiratl\'e and pro^nm 
requirements for Speoai Emphasir 
discretionary program applications sat ^ 
forth in faction ::3(b) and tha 
csnsidenbons sptctfiad in taction 
22S[c| to b« tajcto into account by tha 
AdnUcistrator in salactiBg appilcatlotia 
for sward are not geasana to ±a broad 
competition and pear review policy sat 
forth in tlxa regulation. Icdivlduai 
program azmouncamants. 0\^? policy., 
uui the 0\^O? PwRtvitw Manual 
wilt hnwevac tccorporata tbesa 
atatutcry rBqairaoanta.0ni3P 
ensure that the taction 223(b) 
requiremeata are oat and tlia 
Admimstraior will consider, in making 
final dadsiona on appUcadona. tha six 
selection ctitena spedfled in section 
223(c). 

5. CommancTlie rcgnlation provision 
for notlficailon of disposition to 
applicanta (| 34.4(f1) should provide for 
feedback of written review commanu 
and summaiias to all applicants. 

^bsponsc; It haa been onCP's 
loQgstandiaf practice to provida 
unaucceiafiu appUcanta with cither a 
tummsry of ^ n^n^ n r fffffrrwjp^t which 
spedflefl applicadon deflrlandea or 
copies of ravtewerratlat and conusant - 
aheeta (widt r eflewer tdanilficatlon* 
retnovedl. Where aasunailaa are 
^ provided tnltlaOy. copies of reviewer 
* rating and mrnmmms sheets will be 
provided if an applicant spedflcally 
requests these docnrnenta. This pncUca 
will be oootlnoad for all sppUcatlons 
subjea to die peer review procedure 
and will b« incorpon tad in the P 
Paar/tarjawMamai. 

& Commaai: Ute a xdns ion of 
competitive Pan C (NIIpFI programa. 
partlcBlarly research; derelopment and* 
dax&onsiratlxjti prognnts. fioui peer 
review is notwazrmntad. especially 
wheaa large Qsmbcr of appUcatiooa 1* 
rec e ived to response toe FadMl 
Xagjater program »wwT n" r'"^*n ti 

Aespansar5ectlan223(d}(2}ofd]»Act 
docs sot reouira peer review for 
oon^edtively fmidad Part C progtims. 
Although sacdoo 241(b) ofPart Cof thr 
Act sutas diat "Tbm amhoiity of tha 
Instltut* osdcr dda part ihall b# Bobfect 
to the tannaasdconditioQa of section 
223(dr> dw OJP OfBca of Cenexd 
Coonsei baa advised OnDP that diia 
lapg !?ag * docs so mora- than insorpormta 
die ianguag* of sectloo2::(d) into Part 
C ta die.cxtent dut It applies by Its 



terms. Cangxess could easily have 
applied section 22S(d)(2) tn Part C in tha 
same manner aa it did the competition 
requiremancs in iectlan ::3(d)(t). 

Ncvcrtfaalesa. OUDP concurs with tha 
thrust of tha comment and ■mHI use peer 
review for competitive Part C programa 
when the Adnunistrator detemunes that 
peer review condacted under ths terms 
of Subpart B is appropziata. in soma 
arcufflstancaa. however, iniemal sta^ 
review usmg OUDP and other 
Department of justice offictra cod 
employees in the review procoas may be 
the prefexrad review method. Tlia 
method antldpatad by OIIDP for each 
competitive pr og r am wiIL in any event, 
be ipedfiad in each Pan C program . 
announcsmeot (See { 34.4(c).) 

7. dTrnment: la inveatigatorMnitieted 
reaeaicb (unaolldtad rtsearch 
propoaals) predodad by the ca« of a 
peer review process? 

Raapansm No. Unsoildlad research, 
propoaals can be constdarad in two 
ways (1) TbMf can be fonded under tha 
Secdon 2::(dl(t)(B)(l) exception U 
determined throt^ peer review 
conducted under Sobpart B to be of such 
outstanding merit that an award without 
competition ia {tutiAad: or (2) thay can 
be funded if the propoaaL though not 
datennlned tn be otoutsUodlnisiaclt 
aDder(t) abovci, Inspires an announced 
competitlva research progiani In that 
particular araa of reaeardi and the 
applicant soccawfaUy eompc ia s for an 
award, in addition. OHDP la reviewing 
the possibUlty of Inadtutliiy an 
imaoUdtad-reacarch proposal pcognni.' 
Under such a program, a small number 
of areaa would be Identified aa in need 
of farther research e^rt Whi'e these 
appUcatlona would be "soUdtad" in tha 
bioad seiaa. rasearchera coidd tailor the 
exact &caa of their proposed maaich 
and their research methodology to tha 
naeds-and methodology which thay. 
rather than OHDP. percaive to be moat 
relevant and appropriate. . 

& C^mmanc'nie peer review 
procadurca-alluded to in 1 3^102: 
ttiriiif<tn^ standarda of r n rrf nct i coofllct 
of intereaU CTT T rp eniaTifiTii and other 
procedures which Implement 0\^V» 
peer review policy t taott^ tha 
{bRik=l<^tlan of an '^nCP PcarReriew 
Maztaat^ should alao bcpubUanad in tfav 
Federal Regjstan 

jragpom«rSeietion-22S(dU2) doea not 
require that OnCFs peer review policy: 
nmdh less the spedfic procedures 
adorned to iropletnatrt that policy. b» 
' ^hilahad in the Federai Register for 
' ravlaw aiul mmma^. However. OnDP ' 
views peer review, where mandated or 
otherwise apptopziata. as sn inta^ 
pan of tha overcil couipetidie pnceaa. ■ 
Consaquendy^ dia t*^" priadples 
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under which peer review will ba 
conducted (the policy) have been 
Incorporated in Subpart B of this 
regulation. OUDP beileves die 
establishment of this policy framework, 
and tha flexible process end procedure 
tc be set fonh in the CUDP Pew Hernaw 
Manual (which will conuin the "nuts 
and bolts" of peer review and how it is 
related to the overall OIJDP competition 
policy), will fully Implement the 
CooLgressIonal directive of section 
223(d}. Further. OfpP intends the Peer 
RttJew Manual to ba e fluid document 
which will be added to and modified by 
experience and the continuing input and 
advice of tha Nedonal Sdencc 
Foundation (NSF] and the National 
Institute of Mental Haaldi (NIMH), the 
agendea charged in secdon 2:S(dl(2) of 
thr Act with advising onUP In tha 
implementation of the peer review 
process. It should also be pointed out 
that, to 0]lDV» knowledge, no agency 
using peer review publishea Its ds tailed 
peer review process and proctdure in 
the Fetkcal Siigtstet; Many do not even 
publish a peer review policy or have 
written procedures. OUDP't process and 
procedure will be set forth in the ORDP 
Paer Rtriaw Manmi and the Manual 
will be availabia to intatestad members 
of the public 

9. Comment: AppUcationa - 
TnT T H TTTTH r"'^* *^ by the peernvlaw 
process should be biodlsg rather than 
advisory. 

iZuponser The Administrator. onOP. 
Is the Federal ofOdal charged with the 
mpooaibility to adnuniater OUDP's 
prcgrams. lnrlM'<*»g die award and 
denial of asslstanca appUcatlona (see 
lection 2n(b) of die Act). Further, 
sectloha 223(d1 spedfles that assistance 
programs and proieds are to be 
"reviewed before selection" dirougn a 
Ibrmal peer review process, indicating a 
dcarCongrsssumal Intent that die 
dedaionmaking authority remain in tha 
Adminlstratob Ik must aho be noted that 
dia role of e peer reviewer (rraluator of 
tedmical and programmatic meritJ Is a 
Uoited one. It neotsarily cxd n d es 
coiiaideradon of edminiatratlve and 
procedural raquiremeots. iudgments on 
compliance wifh rrif^™*"' p"T*m 
tequiremcnU (such aadvil rights 
T s quir g n ants). sututory funding otteria. 
end odteroltaria such aa geographic 
-.balance. Rr rra l retpotmbility 
. datazmiflatlotta. and die like: wMch 
necessanly ^m*"^''* ths 
dedsianmaking process- Consequently.. 
Coogreca haa cantered^- 
. dadslomnaking'auiharxtyinona' 
-.bidividoalwboraitbaamada- ' "r 
' reeponsibia for taking a// demente of 
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tha decuioomaktztf process iota 
srmnni th» Ajdnunuaatsr of OHOP. 

10. CUomnoc 0{]0P staff afaooid ooc 
ba abia lo *t £roa pavrmcw 
titttar prv^pUcaUioDs (| M^a|) or 
tpplicsUoas (i 34.104(b)} wtiidi lack 
"piSkstxa mmiT or "Ud to mcaC 
Qunuxmn raquircnaxia'* to qoaixfy fay 
funding. ThiB is a pa«r rvnarw AiooiQa. 

fLetponsM: OfPP has mndifiad tha 
rejuistion in rcspoosa to this r^"^ t 
to dsiiiy tbt ftmcdoa of statf rtvlaw of 

u ndart skan pnor to ptsr ravisw. Prv- 
appUcstt on s *ra w Uws d by itaiTto 
iocQttff tbosa wtiich ilthar bil to mast 
or sdiirssa 'ff^nir"**** ^"*y^0T 
nqtuamaa ts. izs jpscr/T«(/ iff <r prograat 
anBOoncanwttt or which cfsoEff lack 
sofllcsBt Bant to tfvii!y for ftir*^^^ 
considaratioit. For fioaud appilcstlons. 
only U»M appUcania who tel to mest 
nUxiUnoiB pnjjpMOi rtqniTSBMots* o- 
spadfiad In progtvm innoQifceisanta, 
woul d baa ifafaia tad 

Proyrsjii rsqairtnmts ^^^hyjf soch 
Itams as batof tfaa typa of applicant 
orgasizadao digibla for awartl 
pravsUnf an rrahzatioo c ompousa l or 
piao. proridinf a bodgft OB tha rvqnirsd 
f onn. bainf wuMa spaafiad fiuding 
limits. «ic Bacsnas ^wpra^ia 
ra quiiaaia nls ara gangsJlr ta quir ad to 
ba spsoOcaUr sddrtssad In pn- 
appUcatioos. <h< ragnJatton allows staff 
mriaw to aHainata thosa p»> 
spplicatlona from Ml sppUmioa 
davslopmenl or prv-sppllcadon paar 
ravlaw. as tha casaaay ba, which 
dsariy Udi wfftdsrtt marit to posailily 
qriaiify Sor ftinding coosidarmtloiL Tills 
saTts tha applicant a osadlass wssta of 
tlma ssd axpcnaa in dsrsiopifig a &U 
prooosai. sstss OIJDP baida. and savas 
Ofpp^s paartiTlawais a obciIUss 
wasts of thair thsa and ssaisjr 
nviiwrng proposals which would not 
qualifr fat spplicatioa davelopmant. 
For fall applicxtiona. osly thosa 
p roposal s which fail to maat appUcabIa 
proijiasx at a nHftii^^^ni 
satlsfactDrylarai wtraMba alimittstad 
fraia peer rarlaw. This tbonid clinxhuts- 
mott proposals that us also without 
ss^ant mnii a> wursnt p a n a ilsw 
csnsidantitn. Again, this laral of staff 
rvriaw ymSi ailminata th»Ds«dIais wota 
of pasmriaw mooTCSS. 

U. Quntame Sacdoa 34.io«(c] 
provMas that pMTTrviaw will rssohin • 
''rsiatin anrefsia rsnldnf of 
applicatiaas . • . basad'apoasofBaiical 
Taloss aasi^Dad'by hidtvldaal pasr 
raviswars.** OnDP ihoold tnisa pottt 
▼ajsia t9 tbs appiicaiioa CWMW dtsna 
containsd In ptogruB *ium"j'« ■niMity lo- 
that appikasts will hara adnoca notlca- 



RMipooMK Agrta. OflDP has addsd a. 
oaw subsacdoa (b) to 1 34J (moved 
Ihm 1 34.-i(cl) with aa additiooai 
santcoca at tha sod of ssbsadoa (b) 
sqpnssly stating that Tha reUtira 
wetfot (point Tsioa) for each salectioa 
mtcnon win ba spadfied In tha pro^nm 



12. CasmnaDC Peer review 



recommandadoos should ba binding 
wtth respect to ooacocxpadtiTa 
assiitanca awards (1 3«JiM(fl) otdy 
wbaa iB the acgativau la additioa. ■ 
p i m.aduras slnuid ba estabUahad to 
provide a couip at i dva pxucass whan a 
noDconxpedttva profKisal presents an 
Idas or concept wvtli ftnvdlng but is not 
of thanqnistta "OBtstanriinfi»grif' to 
warrant a a on a in4iatt t i te aw ard . * 

itapossr Aipee. Sacdoa 3<104(f) has 
baen oxodiflad to dartfy tha first potst 
and to add a santimca Indies ting that tha- 
Adainistrator aay coesidet. where s 
noKOHpadtiTO appUcatlon Is 
datanninad thiDogh paeriatiaw sot to 
ba of *OQtst73xdfig oiarit'* tha iseuaaca 
of a coBpcttttve progtwsi *"**n^ 
to [ffirl^ffliTit the Idea or coocept 
hutlailr proposed by tfaa appIiczaL Tbs 
applicsst would, or eootss. ba free to 
eompata Cor the swardL 

Goonnao^ Althoogh peer review 
■riwi]fflJP^n*1iTl*TtTt are geosnlly advisory 
only, the A d min i str s to r sfaonld daarty 
sTticiildta tha'bssts Cor Anidlng decisions 
that drrlata froa tha pacr Teviaw ars * - 

AaspcRss Agree. Tba OHD P Peer 
RaviewMu^iMj^^ovl^^at hi tha 

laiacdans dlflg fron the peer 
leiiaNszs* '—"'""i^^*^""", a written 
"ststsmant of reasons" will be 
complatad by tha Admmtstrator and 
made a part of tha pro-am lecjjiiL 

1^ Caatmat Rtdas should be- 
estabUshsdiD sct&ctb procedorea Cor 
recoosidaraiios of mifltwcitiue or* 
□uiaiTTT^tittTa ptsposals that ara 
initiaily rejected. 

AeiponserTlre adminixtratlvi review- 
procedure appilicifala to Pitt^ Subpart 
n. and Fart C aasistsrca award deooals 
ia based on Saoloos aoi-aiM of Title I of 
tlis Omnibas P-ff nTi H *"H ^fe 
Streets Act of 1068, as asandad. as 
lotpiamented hi a CTR Partial This * 
tegulatiaa hs^ b ^ ro poblishad hi tha 
Fadaral Xaglstac forpanmegt (Sea 50 FR 
11909. MarT:h a. 1S8S) and Is axpeded 
to ba poblishad hi final Jdea hi tha Bear 
bitorsu 

1& Csoiflsaoi? Sevessi comoentora 
r mised geaaral qoestlons about how 
OJIDP will condoct pe er rs m w ' 
miiiiiiji and *ad hoc" matt iCTlews^ 

AesponsvSeciaa 34^0S(b) has beea 
modified to speedy diat tha OIJDP 
pr og ram msgsg g-willnatractpaer _ 



reviewers and oversee the condsd of 
peer review group meetiogs. For 
compeddve programs, resulting In a 
largs number of spplicadona. meethigs 
of peer reviewers will be the rrzle. .Mad 
t ev i ew s wiU. h o we v er, be the standard 
procedure for review of itoncoapeaQre 
proposal!) to dfteraxma whsdier they are 
of such outstanditxg merit as to iust^ aa 
award wrthoui competition aod when a 
small Qumoer of appliczdons is 
submitted hi respoosa m a compsdtlva 
progns anaonncement When matt' 
reviews ara oseiOIIDP will provide a 
copy of tha OJJDP P^f Rtritw Manual 
and sppruprlsti written instructions to 
each peer reviawer. 

16. CoauntDt: Tlia use of Department 
of Insdce staff as peer reviewers is 
neither prograomadcally {osdiled nor' 
coosistant with secdoo Z3(dK2I which 
requires that the formal pe«r review 
proceu otiilxs "experts (other than 
officers and employees of tha 
' Depar&nant of lusdcs) In fields related 
to die subjed matter of tha proposed 
progranL 

Rasponse: OfJDP agrees with tha 
ptopostdon. axaressed by one 
commentor and by bodi NIMH and NSF 
oSdals. that tha bast peer review 
process is ons which achieves an 
indapendant review of tha technical and 
programmatic taiarit of each proposal. 
Consequesily. the final regiUatlon 
. estahlishas as OHDP policy that peer 
review groups wtll be made up codraly 
of experts othar ofQcars and 
employees of tha Department of [ustics 
(See I MJia end | :A1C0|. 

Tlia rola of Department of Justica 
officers and smpioyees will, however, 
contmue to ba whstantial because these 
iadivtdiula' erpcnise will ba tapped 
through die iatamal raviaw of programs 
and profecis to deiermina compUsnca 
widi basic program and statutory 
requirements, to teview dia results of 
peer review, and to pcovtda overoiL 
evaluadons program 
r^TumnfTiHsTlnTTS to thvAdmnnstratczL 

Cansaquandy. | 34107 has been 
revised to reilect this separate and 
distinct rale, outside die paar teview 
process, for onDP and otba 001 
pr ogr a m stn£E. Other section* of tha 
regmadim have received minor technical 
changes to refiactthadixtisctloo 
batwe u peer review and tha other-steps 
. In the overall review and fimding 
process that complestent peer review. 

IT. C»nmeflfr Peer review should 
r.tlUza regional expertise and indnda 
experts In tha dcUveiy of direct servicaa 
to youth and thair faulles. . T 

/I«^pon»ar OJIDP's cntstia for 
s al e cion of n i i <wer j (§ 34.108) wiUba: 
sa« forth bs the OnUPAer/Z'vww Z. 
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Eadarmt SayaUr / Vet 5CX. >fo. 14ft / Siday. Aiaiac 2. 1385 / anfe» antr aegulatfauiy 3136» 



MaouoL Both g*»ynpt*<g ^^y^^m^ 
■pcdaiiztd ixptttiM ia trta< or flilds 
rtlAtid (a ■ iMUlgalM pcogi n i (Sf» 

MltcdQa/qmllHcadottaitgi^ 

dlrtct Mcvjcts-(o.yottiiim47>TiaLb» 
rtlffvmiiLto ill compsdtiva-pcognisar 
MlMtadby OrpQP aa/icuB&C- 
cassM^otoxl^ b^mvis &ioiiiiniuQh 
(]\uiihcatioa.£ortlI pe«r cavwwcoL 
Exacuttw Onkr iZSt 

imwuimsitnt doM out 

Ex«caxiv« Ordcc 1231 b«aua»li don 
sot mult la:.(a>Aai2itct on th» 
•caQoin7o£SicOizulUfiikarinant.lfa) * 
cufor tncDMM is «a]t eott&aa ptiCM^cac- 
(c) tdroM tffecta oa ouapttitioa. 
usplop&Bife invcsfimu pf odadTtty^ 

or fnnHir^^^nn.*Ilnn n Ammrir*n. 

KotolMary PliRaai^Ac* 

Till* flaalrttktdflognqthay 
'i^gBiSctsiT icoauaacimpacco&a 

u doBaad th* a»tttkiaix^ Elftobillty 
Act(PBb.I.90-3H). 

rtquirestntj Rnntilrwi in thia- 
tvfolAtlaiiiv^nitaBrf Iff bvfo&slttxl to* 

{orrvnawaodattbftPtQaoMrk • 

lUdactlaxAct. 44U3£.3S0I<A)^ 

List of SdifKS-tffSCnrarrST 

Aceordinslr. TTUa Cod* oCEhdenl' 
R«gnIktloas i« araodedbrcddlofFBrl 
34 to md aJ CoUjjwt: 



AiTOMofmpficsfatiitr. 

142 EJujryiiolu tmpp&iiAllfxi^ 
Stbftim-aitifM, 



Aubaitr I«y«ml» tuibca- tad Dciinqttncr 
Subpart A— Cunpvmiofr 



34103 M&Stlaft. 
MJOl Um orpwrrrrtnc 



(a) TlitxiBopczi oi tbsre^nladoia 

inq}i«Higg«3«TOra?r<d}(l^UM«gttff|: 

of tfar Ilttmnic frt«"r^ «TW»n iti>rpri.ii. y 

Prawotlon Act of 1974. aa tmindad. 
Ciia ptovlaia&ivquicn tbai pco|«c^ 
fiiiidaduxidaca«mptoy«m»wUct>Afot - 
^ t ^^ rir^j atitiTinri iifirrii iinrifi tba. 
Sptoal ^"rh»f^* DUcationary Gnnc 
Program (sactloa 2241 or by the Natlooal 
Inatitttt* for [uTemla Io*dca and 
DaUoquamy PrwcatUm undar Ptxt C 
aAtr Octobar Z2. SB4. b« seltcad 
tlxroujiT' compautiTv procasT 
aatabiisfied br ml* by tha- 
AdiaioiJtraton OnCP: T&« autotr 
spaciffM-t^ctitiypRicsflFinnat tnclntfv 
■mi^pir^ «ninf »f ftind-T r^lflhMttT fnr 
aaatataiiCM proyaniK tfaa ctitntw 

foraw^atMOkaiuLadaaazptliiitoidic 
procadom appllcftblc toe tfaa- •obsnniaiL 
and taviawf otawiatiipc»aprpilcatlonK. 

Cb) Hil& attbpacr a£ tfarnipiktloa 
apxiiia* ail gnat, eooparatiw- 
agntfflosx and othas aMiataaca- awards 
telaciadby >hit A^ipt«fT»tfti. njpiHf gr 
th» Adbuaiatiatnr's desigo** 
hcniatffacctfsnwLto In thUpirt ut&f- 
Adadoisntiot; after Qctobar 12. 1S84. 
QodxrP^B; Subpart ILwctiar ^and' 
tmdarPiEztCof dwlbrodlallixilcvaiid. 
Deflaqatncy PrarentltBr Act of I97t (42" 
U.SC Sbei). eocaptar prorMsd iirtba 
Excvptlona to AppUcablUty uttontr 
belove 



Isnad. is ot&arwfs* alTgiblv for air 
award, and if-tfaepropoMd prD{rcti3 of 
such outstanding tnent. aa deternunid' 
throtigix petf nmv^mxdarStfbpartBi 
that an asmstaoc* awm^ wttbout 
compadticn is }U3tifled (secttoir 
=5(dIU)(B)Un. 

(«| Aasistanca awatda fortraining 
semceruncarPaccC section 24* if the 
Adminutzator haa made a wncten 
ditsrminadon dut ±m appItcanLb 
urnqnaiy qualified (aprovtda such 
sameca CMcdon2=sld}CT|[B]Cn)> 

(H AjatJtance awnds of fundi 
tranafezndto OjJQS byanodias Fedaral 
agency- ta a"^TP*"t [vivaoila 
}uxdca g r oya mi. prajects^or purpoae^ 

{gL Fund* tnuufensd ttr otfaac Eidtnd: 
agiadayby'OIJDPfOEpTOgrsnzporposcx 
at aathoriZEt by^U*^ 

(h| Ptocnrnscnt cuutiact aweids 
whldi ara sabjact t9 appUcablr Federal' 
Uwn and reguladons gorendng tfta- 
procnnment of gooda and serriee* for 
the ben«at andui* of the govemnnRt 

[t) Aaai i t anug f/ mrd i ffcmthe S% 
"sat atida" of Sprdal QnphasU funds 
under sedoa 3Zi{e]. 



iLiOT tiMo'DepertsMUoffnocMisS' 

3410> S«Jacnoaaf rrriewns. 

■ Qwlincmooa oJ pi l l ii i ia w xii. 

34,t!a. i 



the fbUowimarwaaiiatancB'and 
pro c o i agant contract a w a n ta itnafl a nm 
thmt OflDP cansldar» ba-ontsidA di* 
jcope at tha iKdca 2S^d^ cmnpadtloa- 
nqoiieffleac 

Ca)AMUtaoerf'a«riti^tfrpra}ecti ' 
under competitive prognnu annoonctdT 
;nlcr to Ooober 12. XS3C 

[bf Asiiatince awuils to piafecti for ' 
wftitj tiiltlel' gyp tf LjttoH> werr received 
amf thf app{Icanf selectBif fiirKvniniby 

thU /^'^^r^^n^^l^»ll1P^w^nrm OTOCOUubef 

iz ISSft. botw hi c fa ncsrrea is tsitiBl 
swinf aftem^ detei 

(c) Aaeietence awcrde'tvcaottnar '-^ 
aLUvJi(es^tsit£iiff ftiodisd onder praftiei^ 
tciectad fo7iwaictpT^tooinnr 

Cd)AB«iaaOT»»wmd»top >!o i»gt > if - 
ifas^^dsmtmuEDrhae od^w writ tire > ^ 
datcnni&adazrtimt tlwpivpaaeti- • .\'r. 
prDy«nLixnoewitfafiEtfc »9<^gr^ agr ' 



134^ : 

. (al All programs and Individual 
praiect applkidoni tubfecLta 
competitbia tutdec S 34^ of thla tnbpirt 
wHLat e sunimum^bASubisctto review 

, baled oathe exienttawhlniL they meet . 

(1] Th&problem tabe addiesaedby' 
the project l»eUacly staled:. 

{21 The obieciiyexoidiaptupasad. 
proiecs ar« deed/ dadnsh. 

(3) Ilia protect de5fgn-l»soT>od and- 
cootaina pro-am eleraenta directly 
Unkad la the achieveciefltor protecr 
obfectlvesr 

W l&r protect ma n a yenrenr structanr 
is adequate tor dsr soccsnM conduc of 
the protect: 

[jS| n pg a pf^KnfTat dpihiUty ii 
demonicatedat a-laval sufScienito 
•acceaamlTy soppocc thA praicc^ and 

(S) Budgeted casta- are caasaoafaIe-in> 
' coaparisoatatbaacdMtie»prapoMd to 
ba tmd«rtajian* ' 

Cb) Use gentczl zeleetion critExia sat 
forth onder l343ta).aaove.niaybff 
topplemented Eoresca aonoanced 
competitive program by pro^rasL 
tpeidficselecdoxcciltsria for the 
patticalarPart B, SupairIL or Pact C 
piDgnac^ch. innoun^ gmmta may aiso> 
modify tha.gesa'Blseiccdoipaitefla to - 
provide greater s^^ e uil dty orotfaerwisr 
impra VP their ippiicafaillty t9vgivetx 
progranL-Thvreladwweigixt (point' . 
value) Coreedisalecdaifeitenvwritb*" 
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i34.4 Ad4ttionalcomp«tttiir«app(lcallon 



(a I Application forgroMs. Ajsy 
applicant tllgibli for usuUncs may 
aubtnil on or b«fore such submitaioa 
dcHdiini dait or datea ai ihr 
Adnuniatnlor may eatablish in program 
anno'iflcementa. an application 
coniainin; such perdneat infomaljon 
and in acconuijca with the foma and 
inauucUont ai prescribed therein and 
any addidooal forms and iiutructiona ai 
may beapediled by (be Adminutrator. 
Sucn appiicadon shall b« executed by 
the applicant or an ofBdal or 
representative of the applicant duly' 
authohzed to raaice such appiicadon and 
to aasuma on bcbalfof the applicant tha 
ohii^aiiona inpowd by law. applicable 
reguladooa. and any addiUonal tenna 
and condidoru of the auistanca award. 
The Administrator may requirt any 
applicant eligible for aaatatance under 
this Subpart to submit a preliminary 
proposal for review and approval prior 
to the acceptance of an application. 

(b) Qjoperativ* arrwijffmBnU. (1) 
Eligible paniea iLay entertnto 
ccoperadv* airangemeflta with other 
eligible parties, including those in 
another State, to apply for assistance. 

(2} A {otnt •pplicatlon made by two or 
more applicanta for aasistanck under 
this Subpart may have separate budgets 
corresponding to the programs, services 
and activities performed by each of the 
foint applicanta or may have a conibined 
budget If joint applicatioas present 
separata budgets, tha Adminiatrator 
may ouke separata awards, or tnay 
award a single assiaunce award 
authorizing separate amounts for each 
of thejoint applicants. 

(c) Evaluotion of opplications 
submitted under Part C of t/ia Act All 
applications Bled in accordanc* with 

9 34.1 of this Subpart for assistance with 
Part C funds sbail ba evaluated by the 
Administrator through offlcers. 
empioyees. and/ or such experts or 
consultants engaged for this purpose as 
the Administrator determines are 
specially qualiiled in the partlcolar Part 
C program area covered by the 
announced program. The-prtigram 
announcement shall clearly state the 
applicadoa review procediues (pear 
review or other) to at used for each 
competidve Part C program 
announcement 

(d J Applicant's pcrfonnottca oa prior 
on^oni Where the applicant baa 
previously received an award from 
OIPP or another Federal agency, the 
applicant's eompllancs or 
noncompliance with, requirements 
applicabia to sudi prior award as- 
Rfleoed in past written evaJnadon 
reports and memoranda on perfonaance. 



and the completcnesa of required 
submissions, may be considered by the 
Administrator. However, in any case 
where tha Administrator proposes to 
deny assistance based upon the 
applicant's noncompliance with 
tequirements applicabia to a prior 
award, the Adminbtrsior shall do so 
only a/ter affording the applicant 
reasoiubla oodce and an opporcuntty to 
rebut the proposed basis for denial of 
assistance. 

• (e) Disposition of Applicntions. On the 
basis of compedtion and applicable 
review ptocedures completed pursuant 
io this part the Administrator will 
either 

(I) Approve the appiicadon for 
funding, in whole or in part .'or such 
amount of funds, and subject to such 
condidons as the Administrator deems 
necessary or desirable for the 
compit don of tha approved project: 
~ [2] Determine that the appiicadon Is of 
acceptable quality for funrihig. in that it 
meets minimum oiteiia. but that the 
appiicadon most be disapproved for 
funding because it did not rank 
suiBciently high in relation to other 
appLIcatfons approved for funt^g to 
qualify [or an award based on the level 
of funding allocated to the program! or 

(3) Reject the application for failure to 
meal the applicable selection criteria at 
a sufRdently high level to justify an 
award of funds or for any other reason 
which the Administrator datennlnes 
adversely inipacts ttpon the applicant's 
capability to successiiilly carry out the 
project. 

(f) Notificatiort of disposition. The 
Administrator «fiU notify the applicant 
in writing of the disposition of the 
application. A signed Grant/ 
Coioperattva Agreement form will be 
Issued to notify the applicant of an 
approved project application. 

(gj Effectin data offippzovad grant 
Federal financial assistance is normally 
available only with respect to 
obligatlona incurred subsequent to the 
effectiv* date of an approved assistancv 
project TTie effective date of the project 
wtU be set forth in the Grant/ 
Cooperative Agreement form. Recipients ' 
may be reimbursed for costs resulting 
from obligations Incurred before the 
effectivs date of the assistance award If 
snch costs are authorized by the 
' Administrator in the ootiScadoa of grant 
award or subsequently in writing, and . 
otherwise would be allowable as costs 
of the assistance award under 
applicable guidelines, rtguladoos. and _ 
grant terms and conditions. 



Subpart B -.pe er Review 
{34.100 Purpose and spptlcatMlily. 

(a) This subpart of the regulation 
implemenu section 2a(dU2) of the 
Juvemle Justice and Delinquency 
Prevention Act of 1974. as amended. 
This provision reqxiires that projects 
funded under new programs selected for 
caiegoncai assistance awards under the 
Speaal Emphasis dlacredonary grant 
program {section ZZi], after October 12. 
ISM. shall bo reviewed beiore selection 
snd thereafter is appropriate through a 
rormal peer review process. Such 
process must utilize experts (other than 
oiOcials and employees of the ■ 
Department of Justice) in Qelds related 
to the subject matter of the proposed 
program. 

(b) TUs subpart of the regulation 
applies to all grant cooperative 
agreement and other assistance awards 
selected by tha Administrator. OJJDP. 
after October 12. 1S84. under Part a 
Subpart 0. section ZZi. and awards 
under Part C that are being considered 
for noncompetitive award (and hence 
subject to section 222(d}(l}(bj(n of the 
Juvenile Justice and Delinquency 
Prevention Act of 1974 (42 U.S,C i&Jl]], 
except as provided In the Exceptions to 
Applicability m forth below. 

|34.-!Q1 excapdon»toapp(ic3b(Uty. 

The assistance and procurement 
contract situations spedSed in S :M-2 
(a), (b). (c^(ej.(f). {g).(h). and (ijof 
Subpart A and all Part C ayvards 
competitively funded purstunt to 
staion Z2(d)(l}(A] are considered by 
OJTDP to be outsid* the scope of the 
section 2Z5(d) peer review requirement 
as set forth in this subpart. 

934.101 Peer review proearturaa. 

The CIJCP peer review process will 
be conUtned in an OJTDP Peer Review 
Manual which is currently under 
development in consultation with the 
Directors snd other appropnate oifldals 
of the National Science Founda tion and 
the National tosdtuie of Mental Health. 
In addition to specifying substantive and 
procedural matters rrlated to the peer 
review process, the Manual will eddress 
such issues as standards of conduct 
conflict of interest compensation of 
pett reviewers, etc The peer review 
process for ail assistance awards 
subject tn this Subpart will be 
conducted in a manner consistent with 
this Subpart as implemented in the Peer 
Review ManuaL 

i 34.103 0«ftrMtlon. _ 

. "Peer rrriew"" means the technical 

evaluation by agruupof experts (other- 
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OJJDP PEER REVIEW MANUAL 

Office of the Administrotor 
Office of Juvenile Justice ond Delinquency Prevention 
Woshington, D.C 20531 
November 5, 1985 

Purpose . This monuol establishes guidance for peer reviewers employed by the Office of 
Juvenile Justice ond Delinquency Prevention (OJJDP). It supplements the Deportment of 
Justice, OJJDP, Regulotion on Competition ond Peer Review Policy, 28 CFR Port 3^ 
(See Appendix A). 

The OJJDP Review System. Accomplishment of OJJDP's mission is dependent, to o lorge 
extent, upon the success of the progroms ond projects it funds. In this regord, o criticol 
port of the process is the initiol sel,<5ction of projects for oword. There ore two moin 
stoges in this process. The first is "peer review", the technicol ond progrommatic 
evoluotion of project opplicotions using specific review criterio estoblished in progrom 
onnouncements. The second is "internol review", to determine opplicont complionce vith 
bosic progrom ond stotutory requirements, to review the results of peer review, ond to 
provide overoll evoluotions ond progrom recommendotions to the Administrotor. 
"Supplementory review" moy also be obtoined in oddition to peer review and internal 
review. The results of these reviews, if needed, would augment the peer review and 
internol review processes. 

Peer RevIew-^Purpose. The purpose of the peer review stage of the OJJDP review 
system Is to obtain advice on the technical and programmatic merit of yront applications 
(in the form of funding recommendations) in order that OJJDP officials may hove the 
benefit of on independent assessment of all applications under review. Thus, this stage in 
the review system helps greoti/ ir. t^ie Identification of those applications evidencing the 
highest level of overall merit. 
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Peer Review— Policy. It is the policy of the OJJDP to use peer review in the evoluotion 
of all ossistonce owords except those specificolly excluded under the terms of the OJJDP 
Competition and Peer Review regulotion (See "Exclusions", 28 CFR Port 34). The Office 
has used peer review in the evoluotion of opplicotions submitted under competitive 
progrom onnouncements (mostly in the cose of reseorch ond evoluotion projects, ond to o 
lesser extent, ossistonce owords) for severol yeors. Therefore this policy is now modified 
to expend the opplicotion of peer review to oil types of ossistonce owords except those 
otherwise excluded from coveroge. OJJDP will olso use peer review in oreas where it is 
not required, as determined to be oppropriote. For exomple, peer review moy be used for 
competitively oworded reseorch, developmenrol, or demonstrotion projects funded under 
Port C of the Juvenile Justice Act, 

Peer review recommendotions ore odvisory only ond not binding on the OJJDP 
Administrotor except in the cose of noncompetitive project opplicotions thof ore 
determined through peer review not to be of such outstanding merit as to justify o 
noncompetitive oword. Although the Office's enobling legislc*ion (The Juvenile Justice 
and Delinquency Prevention Act of 1974, os omended) requires peer review for certoin 
opplicotions, the find decision whether or not to fund on opplicotion rests solely with the 
OJJDP Administrotor. However, the Administrotor will give greot weight to peer review 
recommendotions in the selection of projects for oword. 

Definitions, "Peer review" means the technicol evoluotion by o group of experts 
quolified by troining and experience in o porticulor oreo or field of juvenile justice or o 
reloted field to be considered "peers" of oppliconts and give expert odvice on the 
technicol and progrommotic merit of assistance opplicotions in those oreas or fields. 
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A "peer reviewer" is on individuol quolified to perform peer review ond who is not on 
officer or employee of the Deportment of Justice. 

A "Peer Review Group" (PRC) consists of three or more O'^cr reviewers selected to 
review, evoluote, ond moke recommendotions with : • ; fo o group of pre-opplicotions 
or opplicotions submitted to OJJDP in response to o cc.' jfttitive progrom onnouncement, 
or to review o single noncompetitive opplicotion to determine whether it is of 
outstonding merit. The work of a PRC moy be conducted in person or by moil. 

"Peer review recommendotions" consist of octions (ronging from funding to deniol) thot 
peer reviewers recommend to the Administrotor on pre-opplicotions or opplicotions 
submitted in response to o competitive progrom onnouncement, or on noncompetitive 
opplicotions. 

An "internol reviewer" is on officer or employee of the Deportment of Justice quolified 
by experience and expertise to conduct oppropriote opplicotion/progrom reviews. 

An "Internol Review Group" (IRG) consists of those internol reviewers selected to review 
o group of pre-opplicotions or opplicotions submitted to OJJDP in response to o 
competitive progrom onnouncement, to review o single noncompetitive opplicoiion, or to 
review ond evoluote the recommendotions of o PRG as port of the internol review 
process. 
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"Supplementory reviews" ore those performed by peer reviewers which ore necessory for 
porticuior progroms or project opplicotions: 1) to oddress highly technicol ospects of 
opplicotions which initiol PRG members ore not quolified to oddress; 2) to obtoin 
odditionol reviews in instonces in which the initiol PRG results do not represent o 
consensus of opinion with respect to o funding recommendotion; or 3) in the event of 
conflicts of interest within the Peer Review Group, resulting in on insufficient ,umber of 
reviews. 

"Competitive" owords ore those mode under OJJDP progrom announcements (published in 
the Federol Register) , which inform the public of the ovoilobility of funds for specific 
purposes ond invite formol opplicotions (or, in some instonces, pre>opplicotions}. 

"Noncompetitive" owords ore those mode in the obsence of progrom onnouncepnents 
inviting opplicotions. Such opplicotions moy be solicited by OJJDP or unsolicited, i.e. 
submitted ot the initiotive of the opplicont. 

"Finonciol review" refers to o determinotion of whether the proposed costs contoined in o 
formol opplicotion ore ollowoble end odequotely justified. This review is performed by 
the Finonciol Monogement Grants Assistonce Division, Office of the Comptroller, Office 
of Justice Progroms (OJP). (OJJDP is locoted within the orgonizotionol structure of the 



OJP.) 
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Number of Peer Reviewers. The number of peer reviewers constituting o PRG will vory 
by progrom (as offected by the volume of opplicotions onticipoted or received). A 
minimum of three peer reviewers will review eoch opplicotion, whether the review is 
conducted through PRG meetings or by moil. The objective is to ensure o diversity of 
bockgrounds ond perspectives. 

Reviewer Quolificotions. Peer Reviewers sholl exhibit: I) generolized knowledge of 
juvenile justice or reloted fields; or 2) speciolized knowledge in oreos or fields oddressed 
by the opplicotions to be reviewed under o porticulor progromS or 3) o combinotion of I) 
ond 2). Use of these reviewer criterio will be governed by the review tosk. For exomple, 
in the cose of on opplicotion, or o group of opplicotions, on which the Administrotor 
wishes odvice with respect to their volue to the field, greoter weight would be assigned 
to the first criterion. However, in the cose of o group of opplicotions submitted in 
response to o highly technicol or speciolized progrom oreo, greoter weight would be 
ossigned to the second criterion. 

Peer Review Group Pool. OJJDP will mointoin o "pool" of potentiol peer reviewers, from 
which peer reviewers sholl be selected. Any individuol with requisite expertise moy be 
included in the pool ot his or her request or by OJJDP. This pool is mointoined primorily 
for peer review purposes* Every effort will be made to include o sufficient number of 
notionolly recognized ond interested experts to meet the Office's peer review needs. 
Experts ore continuolly odded os OJJDP stoff ond of ficiols leorn of additionol experts not 
presently in the pool. 
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Selection of Reviewers, A Peer Review Group sholl be creoted for the purpose of 
reviewing opplicotions (or preopplicotions) submitted under eoch progrom onnouncement 
or to review o single noncompetitive opplicotion being considered for funding on the bosis 
of outstonding merit. Selection of peer reviewers will be mode from the peer review 
group pooi. The OJJDP Progrom Monoger will specify the porticulor oreos of expertise 
opplicoble to eoch review tosk. Those reviewers within the pooi possessing such oreos of 
expertise sholl be identified os "eligible reviewers". In oddition, the Progrom Monoger 
moy odd other quolified experts to the list of eligible reviewers. The Progrom MGiioger 
sholl then select from omong the eligible reviewers, using the following criterio; I) prior 
performonce on similor tasks (if ony), 2) opplicobility of expertise relevont to the 
porticulor task, ond 3) where oppropriote, e.g., in the cose of o requirement of severe! 
typtiS of expertise to occomplish o porticulor review tosk, representotion of the 
necessory ronge of types of expertise. 

In oddition, the Progrom Monoger sholl give porticulor ottention to ovoiding the erection 
of unbolcnced PRCs, It is importont thot such groups be structured to provide brood 
representotion ond many views on motters under the PRC's purview. Porticulor ottention 
will be given to groups who should be, but ore not presently, well represented. Some 
generol considerotions thot should help ochieve reosonoble balance in PRCs ore the 
following: I) Individuol quolificotions— eoch member should hove recognized pertinent 
expertise or demonstroted obility as o reviewer, or both; 2) Fields of expertise— within 
reosonoble limits, members' fields of speciolty should be complementory within the 
group; 3) Public impact— where pertinent, some members should be representotlve of 
regions, orgonizotions, or segments of the public directly effected by issues under 
considerotion; 4) Acodemic impoct— members from the ocodemic community should 
represent sinoil, medium, -ond lorge institutions, as well as public and privote 
institutions. Whenever possible, concurrent or successive selections of tndividuols from 
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the some institution should be ovoided; 5) Nonocodemic impoct— Representotives from 
outside the ocodemic community ore desiroble in oil instonces— from both public ond 
privote progroms; 6) Underrepresented views— speciol ottention should be poid to 
obtoining quolified reviewers from such underrepresented groups os minorities, women, 
and the hondicopped; 7) Age distribution— members should be selected from os brood o 
ronge of oge groups os is feosible; ond 8) Geogrophic bolonce—members should be drown 
from OS brood o set of geogrophicol oreos os is feosible. 

Selection of internol reviewers sholl be bosed upon the level ond type of expertise 
required for the review tosk. Progrom Monogers sholl submit o peer review group 
recommendotion to the cognizont Division Director, the Deputy Admlnistrotor, ond the 
Administrotor. 

The Administrotor, OJJDP, sholl hove finol opprovol outhority over the composition of 
Peer Review Groups ond Internol Review Groups. 

Stondords of Conduct. All peer reviewers employed by OJJDP ore "speciol Government 
employees" ond, os such, ore subject to Deportment of Justice Stondords of Conduct (28 
C.F.R. — See Appendix B). 

Conflict of interest. In oddition to the generol DOJ conflict of Interest rules, set forth 
in its Stondords of Conduct, OJJDP peer reviewers ore subject to the following rules with 
respect to conflict of interest. 

It is OJJDP policy to prohibit o PRG member from porticlpoting in the review of uny 
opplicotion when he or she hos o conflict of interest. (Such o potentiol or reol conflict 
must be brought to the ottention of the OJJDP Progrom Monoger.) Accordingly, such 
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PRG members moy not receive copies, porticipote in site visits, or be present during the 
PRC's discussion of ony opplicotion in which there is o reol or opporent conflict of 
interest. 

Individuols sholl not be used os peer reviewers, or sholl hove oppropriote restrictions 
ploced on their porticipotion, where the following relotionships become known to the 
OJJDP Progrom Monoyer; I) reviewer would be directly involved in the project, e.g., as 
onodvisory boord member, o consultont, colloborotor, or os o conference speaker whose 
expenses would be paid from the grant; 2) reviewer is from the some institution or 
orgonization os the opplicont or was recently employed there; 3) reviewer and applicant 
have o family relationship; ^) reviewer and opplicont hove been related as a student and 
thesis odvisor or post-doctorol advisor; 5) reviewer and applicant ore known to be close 
friends or open antagonists; 6) reviewer ond applicant hove collaborated recently on work 
reloted to the proposal; 7) reviewer has a proposal planned for submission or currently 
under review within the some subject area; 8) reviewer has hod a recent declination, 
substantial budget reduction, or other unfavorable action from the OJJDP; 9) reviewer is 
currently directly involved in a closely associated project; 10) reviewer is under 
consideration for a position at the applicant's institution or organization; 1 1) reviewer 
has served in on official or semi-official capacity in a closely associated organization; or 
12) reviewer's organization has members (or closely affiliated officials; e.g., board of 
trustees members) who serve in on official capacity with the applicant organization or 
institution. 

Stondord Revi<:.w Criteria. All program and individual project applications subject to 
PRG review will, at a minimum, be evaluated using; the following standard review 
criteria: 1) the problem to be addressed by the project is clearly stated; 2) the objectives 
of the proposed project are clearly defined; 3) the project design is sound and 
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contoins program elements directly linked to the ochievement of project objectives^ 4) 
th- project monogement structure is odequote to the successful conduct of the project? 
5) oiyanizotionol copobility is demonstroled ot o level sufficient to successfully support 
the prc^ject; ond 6) budgeted costs ore reosonoble in comporison to the octivities proposed 
to be under! d<en- 

Eoch progrom announcement svill indicote cany odditionol progrom-specif ic review 
criterio to be followed in peer review for thot progrom. 

Pre-Appiicotions. In the case of progroms for which a torge number of opplicotions is 
expected, pre-applicotions (olso colled "concept popers") moy be required ot the 
Administrotor's option. Generolly, pre-opplicotions will be initiolly reviewed by quolified 
OJJDP stoff to eliminote those which cleorly lock sufficient merit to quolify as potentiol 
condidotes for funding considerotion, becouse of foilure to meet minimum stotutory or 
program requirements. Minimum stotutory (where opplicable) and progrom requirements 
will be specified in the program onnouncement. Stoff review is not intended to eiimiciote 
from further consideration pre-opplicotions which might be considered morginol; rother, 
this review would only eliminote those preopplicotions which hove such serious 
deficiencies thot further development of o formol opplicotion would constitute o woste 
of opplicont ond OJJDP resources. An exomple is o proposol to estoblish o diversion 
progrom which is submitted in response too progrom onnouncement requesting proposals 
to provide Intensive treatment for chronic violent offenders within correctioncl 
institutions. 

The Administrotor moy, as determined by the number of opplicotions, progrom 
complexity ond other foctors os moy be oppropriote, subject pre-opplicGHons to the peer 
review process prior to the development of formol opplicotions. 
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Internol Review. This review sholl be conducted to determine the level of opplicont 
compliance with specific progrom ond stotutory requirements. These requirements will 
vory from one progrom to the next and will be included in progrom onnouncements. In 
oddition, this review moy include review ond evoluotion of the peer review process, peer 
review recommendotions, ond the results of supplementory reviews, if ony. 

Internol review moy be conducted by the Progrom Monoger or by o formolly estoblished 
Internol Review Group. It sholl result in on overoll evoluotion of the opplicotion(s) ond 
the identificotion of mojor opplicont strengths ond weoknesses. 

Peer Review Methods. Peer review moy be conducted ot meetings of peer reviewers held 
under 0 JJDP oversight, through moil reviews, or o combinotion of both. Where 
oppropriote, site visits by PRCs may olso be employed. The primory method of peer 
review for eoch onnounced competitive progrom, including oil review criterio to be used 
by peer reviewers, will be specified in eoch progrom announcement. 

For peer review conducted through meetings, PRC members will be gothered together 
for instruction, including review of this monuol, and the OJJDP Progrom Monoger will 
oversee the conduct of review sessions. Where time or other foctors such as cost 
preclude the convening of o PRC, moil reviews, with oppropriote instructions, will be 
used. Moil reviews will be the normol procedure used to evoluote competitive 
opplicotions when only o smoll number is submitted. 
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The peer review process consists of two types of assessments of opplicotions: quolitotive 
ond quontitotive. For eoch opplicotion, ot leost three primory reviewers will be assigned 
to perform both of these types of review. 

The quolitotive assessment sholl consist of written comments on eoch of the review 
criterio set forth obove. 

The quontitotive ossessment sholl consist of numerical volues ossigned to eoch of the 
opplicotions using the review criterio. These volues sholl reflect the written comments 
on eoch criterion. The moximum score on eoch criterion sholl be indicoted in the 
progrom onnouncement and sholl totol 100 points. By woy of illustrotion: 

1) Stotement of the problem— 20 points 

2) Defin'*ion of objectives— 20 points 

3) Project design--20 pointi 

A) Monogement structure— 15 points 

5) Orgonizotionol copcbility— 15 points 

6) Reasonableness of costs^IO points 

The results of peer review will be o relotive oggregote ronking of opplicotions in the 
form of "Summory Rotings". These will be based on numericol volues assigned by 
individuol peer reviewers, in the following monner; 
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Outst ending (90-100 points): Recommended for funding. Highest priority for support 
bosed on outstanding merit. 

Good (70-89 points): Recommend for funding. Quolified for support if sufficient 
funds ore ovoiloble. 

Fair (50-69 points): Quolified for support, provided specified deficiencies ore 
corrected 

Poor (Fewer thon SO points): Should not be supported becouse the proposoi hos 
serious deficiencies which disquolify it for funding support. 

As determined to be oppropriote by OJJDP, when a group of opplicotions is reviewed by o 
PRC at o meeting, eoch opplicotion moy olso be reviewed by up to three "secondory 
reviewers". Their review sholl be conducted for tnformotionol ond discussion purposes 
only ond not be subject to the formol rating procedure. Their review will prepare them 
to discuss the opplicotion octively with the primory reviewers* Following completion of 
the primory ond secondory reviews, the entire PRC sholl discuss eoch opplicotion. Such 
discussion sholl be led by the Program Monoger. Following this discussion, the primory 
reviewers then have the opportunity to revise their criterion ond oggregote scores. The 
overoge of these oggregote scores constitutes the PRCs recommendotion with respect to 
funding of eoch opplicotiorL 

Following completion of peer review, internol stof f review, ond ony supplementory 
reviews dettirmined to be necessory, the Progrom Monoger shall forword the results of 
the review process to the Administrotor, the cognizont Division Director and the Deputy 
Administrotor, together with on overall summory of the review process ond the resulting 
recommendations. The peer review recommendotions, in conjunction with the results of 
internol review, ore intended to assist the Administrotor in the considerotion of 
competing opplicotions and the selection of opplicotions for funding. Should the 
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Administrotor's finol selections differ from the PRC's recommendotions, o written 
stotement of reosons sholl be completed by the Administrotor ond mode o port of the 
progrom record, The Administrotor's finol selections ore olso subject to finonciol review 
ond opprovol by the Office of the Comptroller, OJP. 

Review of Noncompetitive Applicotions. Noncompetitive ossistonce opplicotions which 
the Administrotor determines worront peer review, pursuont to Section 225 (d)(!)(3)(i), 
will normolly be evoluoted through moil reviews. Evoluotions of these opplicotions sholl 
be conducted using the some methods os for competitive opplicotions. However, in 
oddition to the six stondord review criterio, o seventh criterion sholl be used: the extent 
to which the progrom (or project) concept is of outstonding merit. This criterion sholl be 
ollocoted on oppropriote proportion of the possible 100 points. In order to quolify for 
funding, such opplicotions rnust be determined through the peer review process to rote os 
"outstanding" by o mojority of the peer reviewers, and the remoining reviewer(s) must 
rote the opplicotion ot least "good". 

Guidelines for Selection of Applicotions. All opplicotions will, ot o minimum, be subject 
to review bosed on the extent to which they meet the "generol selection criterio" 
specified In 28 C.F.R., Sec. 34.3 ond ony odditionol competitive opplicotion requirements 
ond procedures os specified in the progrom announcement. 

In addition to o considerotlon of generol ond progrom-specif ic selection criterio, peer 
review recommendotions, and any internol and supplementory reviews submitted for 
considerotlon, the Administrotor, In determining whether or not to opprove applicotions 
for funding under Port B, Subport II, Section 224, of the Juvenile Justice Act, will 
consider: 1) the relotive cost ond effectiveness of the proposed project in effectuoting 
the purposes of Port B; 2) the extent to which the proposed project will Incorporote new 
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or innovotive techniques; 3) the extent to which the proposed project meets the 
objectives end priorities of the Stote Formulo Gront Plon, when o Stote plon hos been 
opproved by the Administrotor under Sec. 223(c) ond when the locotion ond scope of the 
progrom mokes such considerotion oppropriote; ^) the increose in copocit/ of o public or 
privote ogenc/, institution, or individuol opplicont to provide services to oddress juvenile 
delinquency ond juvenile delinquency prevention; 5) the extent to which the proposed 
project serves communities which hove high rotes of youth unemployment, school 
dropout, ond delinquency; ond 6) where opplicoble, the odverse impoct thot may result 
from the restriction of eligibility, bosed upon populotion, for cities with o populotion 
greater thon forty thousond, locoted within Stotes which hove no city with o populotion 
over two hundred ond fifty thousand. 

Eoch progrom announcement will set forth the specific criterio to be used in the review 
of proposols submitted under it. However, the Administrator may use the obove criterio 
(ond others as specified in the progrom announcement, such os geogrophic bolonce) in 
moking the finol funding decision. 

The Administrotor's opplicotion of these considerotions does not obviote use of peer 
review results. Rother, in the context of peer review, these foctors would be most 
opplicoble in the event of closely competing opplicotions. Thus, opplicotion of the obove 
considerotions would help ochieve o pottern of bolonced funding — other things being 
equal. 

Conf identiolity. PRC members must treat as obsolutely confidentiol all opplicotion 
moteriols, reviewers' comments, deliberotions, ond recommendotions of the PRC 
Reviewers ore prohibited from providing ony informotion about the PRCs evoluotion of 
on individuol opplicotion to the Project/Progrom Director or cognizont staff of the 




113 



15 



proposed project. Also, opplicotion moteriols ond Informotlon obout the PRC's discussion 
or recommendotions on porticulor opplicotions must not be divulged to or discussed with 
any persons not involved in the review process. Should o PRC member receive o request 
for opplicotion materiel or informotion obout review discussions or recommendotions, the 
individuol requesting the informotion is to be referred to the OJJDP Progrom Monoger. 

informing Reviewers of Action. OJJDP stoff workloods normolly preclude routine notice 
to eoch reviewer of the oction taken on specific proposols. Reviewer inquiries should be 
oddressed to the OJJDP Progrom Monoger. 

Informing Appliconts of Reviewer Comments. Unsuccessful oppliconts will receive (on 
their proposal only) either o summery of reviewer comments which specify opplicotion 
deficiencies, or copies of reviewer roting ond comment sheets (with reviewer 
identificotion removed). Where summories ore provided initiolly, copies of reviewer 
roting ond comment sheets will be provided if on opplicont specifically requests these 
documents. Likewise, successful oppliconts moy receive both summories of reviewer 
comments and verbotim copies of peer reviews (excluding reviewer identificotion). The 
office contoct person for such informotion is the Progrom Monoger. 

Manogement. A technicol support controctor moy ossist the OJJDP Program Manager in 
monoging the peer review process. 

Oversight and Audit. An OJJDP Competition and Peer Review Oversight Coordinator 
sholl: I) oversee the competition and peer review process, and 2) obtain on annual 
independent assessment of the peer review selection process. 
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Compensotion» All peer reviewers will be eligible to be poid on estoblished fee: $150.00 
per doy. Reviewers sholl not be poid for time spent in the preliminary review and roting 
of applicotlons. PRC members sholl be poid only for time spent in the conduct of PRC 
meetings. Moil reviewers shall be poid only for time spent preporing written evoluations 
of proposols. In addition, peer reviewers will be eligible for reimbursement for trovel 
expenseSi including per diem in lieu of subsistence, os outhorized by Section 5703 of Tit'o 
5, United Stotes Code. 
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Memorandum 




Subject 



Legal Principles Applicable to 
Determining Personal Liability of 
Directors of the National Partnership 
to Prevent Drug and Alcohol Abuse 
Among Youth 



Date 




October 17, 1986 



To 



Frank Porpotage 
Program Manager 



From 



J<ihn J;^Wilson 
Associate General Counsel 




Special Emphasis Division, OJJDP OGC, OJP 



This is in response to your request of September 26, 1986 for a 
legal memorandum regarding whether the individual Board members 
of the National Partnership can be held liable for decisions made 
by Partnership management. I presume that you are asking 
specifically about possible claims for costs incurred under the 
grant that may be disallowed by OJJDP in the future. 

There follows a general survey of legal principles based on 
caselaw. 



As a general proposition, where a corporation is unable to, or 
falls to, pay Its debts^ directors are not personally liable even 
where the corporation is insolvent. This is consistent with the 
basic principle of agency law that an agent (director) is not 
responsible for acts done on behalf of the principal. Rather, 
the directors' primary duty is to administer the assets of th** 
corporation for the benefit of its owners and creditors ( Marti. : 
V. Chambers , 21M F. 769). Directors, then, are neither insurors 
nor guarantors of corporate debts. 

However, there are certain circumstances under which directors 
may be held personally liable for corporate debts: e.g., where 
there is a constitutional, statutory or charter provision 
imposing liability; where directors have agreed by contract to be 
so bound; or where the director is found to be the alter-ego of 
the corporation; that is, where the interest and ownership are so 
closely united that, for all practical purposes, there is no 
distinction between the individual director and the corporation 
( Wittman v. Whittingham , 259 P. 63, 85 Cal. App. 140). The 
alter-ego theory is primarily applied in the case of a closely- 
held corporation. . * 



General Principles of Director Liability 
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Moreover, directors and officers may be held personally liable 
for corporate obligations if the corporation has been so 
defectively organized as to have neither de jure nor de facto 
existence ( Baker v. Bates-Street Shirt Co. , CCA. Me., 6 F.2d 
854 ) . Although the de facto existence of a corporation will 
generally excuse personal liability, directors have been held to 
be personally liable, despite their good faith efforts, where 
they contract debts in the name of a corporation which, for legal 
purposes, has not yet corae into existence at all. This rule is 
consistent with the principle of agency law that he who acts as 
agent for a nonexist ing or legally incompetent principal is 
personally liable to any person with whom the agent dealt who is 
ignorant of the facts ( Aroerioan Soap Co. v. Bogue , 152 N.E. 393, 
20 Ohio App. 375). Also see §4:02, "Nonprofit Enterprises: Law 
and Taxation", attached. 



The officers and agents of a charitable corporation or 
association are bound by the general rules concerning the 
authority and responsibility of a fiduciary. Persons dealing 
with them must take notice - at their peril - of the powers 
granted to the charity by its articles of incorporation ( Horton 
V. Tabitha Home , 145 N.W. 1023). 



The primary remedy for corporate creditors is found pursuant to 
statutory law rather than the common law. Many states have 
enacted statutes making directors personally liable for corporate 
damages or corporate debts. Most require that directors b'e found 
guilty of certain official neglect or misconduct, e.g., 
contracting for pre- incorporation debts , making excessive debts , 
or making a prohibited loan (see, e.g., Rubinstein v. Kaprzak , 
124 A. 362, 2 N.J. Misc. 323). 

Generally, these statutes are considered to be remedial and 
compensatory in nature as far as the interests of creditors are 
concerned. As such, the courts have generally held that the 
statutes should receive a broad, liberal construction ( Brod_erick 
V. Marcus , 26l NYS 625). Where, however, a statute is construed 
to be penal in nature, courts have held that the statute must be 
strictly construed in favor of the individual(s) sought tp be 
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Moreover, the standard by which corporate directors/officers may 
be excused from liability is one of "substantial compliance" with 
the statute, e.g., overlooking a mere technical detail which does 
not affect the substance, and which is therefore not sufficient 
to impose liability. 

Directors are liable only to the extent that a debt could be 
enforced against the corporation (see e.g., Knower v. Haine s, 31 
F. 513). 

Officers and agents may be individually liable for Injury 
resulting from their own acts or conduct, particularly if such 
injury results from their misfeasance rather than from 
nonfeasance ( Pease v. Parsons , 173 N.E. ^406, 273 Mass. 111). 
Such liability is determined by state statute. New York statute, 
for example, imposes on directors of charitable corporations the 
same liability imposed on stockholders, differing only in degree 
( Marsh v. Kave . 61 N.E. 177, 168 N.Y. 196). 



The precise relations and duties of directcrs vary with the 
character of the particular corporation and the nature of its 
business, the understanding between the members of that 
corporation or the administrative practices approved by them, and 
t'ne general usage in that type of corporate business. See §4:08, 
"Nonprofit Enterprises: Law and Taxation", attached. 

Some cases compare directors to "mandatories", persons who have 
gratuitously undertaken to perform certain duties, and who are 
therefore bound to apply ordinary skill and diligence - but no 
more. "One who voluntarily takes the position of director, and 
invites confidence in that relation, undertakes, like a 
mandatory, with those he represents, or for whom he acts, that he 
possesses at least ordinary knowledge and skill, and that he will 
bring them to bear in the discharge of his duties." ( Bosworth v. 
Allen , 168 N.Y. 157, 61 N.E.I63). 

A lack of due care in making a decision which causes harm to a 
corporation can be actionable. However, directors may violate* 
the duty of due care through lack of attention or failure to 
adequately supervise officers or employees. A claim based on 
failure to supervise generally involves -.n allegation that the 
directors failed in their duty to detect or prevent mismanagement 
by corporate officers or employees. Although widespread 
delegation of authority for day to day corporate affairs is 
permissable, such delegation does not relieve directors of their 
obligation to exercise due care In the supervision of officers or 
employees (Lowell Holt & Co. v. Det_lg.» 320 111 App 179, 50 N.E. 2d 
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Directors' Responsibility to Have 
Knowledge of Corporate Activities 

Directors are not personally liable for the acts or omlssslons of 
corporate officers or employees merely by virtue of their 
position as directors. In order to establish liability, a 
plaintiff must show either that the director had knowledge of the 
wrongful act or that In the exercise of due care, the director 
should have been aware of circumstances demanding corrective 
action ( Harman v. WlUbern , F Supp 11^9,1163 (D Kan 197^)). 

A lack of knowledge of wrongdoing Is not an absolute defense. 
The law does not recognize a "figurehead" director. Thus, a 
director cannot close his eyes to what Is going on around him In 
the conduct of the jjuslness of the corporation, and thereby avoid 
liability for falling to act. Directors are charged with 
knowledge of facts which they reasonably should have known or 
discovered In the discharge of their duties, A director Is 
expected to attend director's meetings and to have a general 
knowledge of the financial condition of the company and of Its 
system of management. The courts have found violations of the 
duty of due care where a director habitually failed to attend 
director's meetings and where a director did not pay the 
slightest attention to her duties and was unfamlller with 
Information contained In the company's annual financial 
statements which would have alerted her to alleged fraud (Francis 
V. United Jersey Bank . 87 NJ 15, 432 A2d 814 (I981)). 

A director Is generally entitled to rely on the Integrity of 
management if he has attended meetings and fulfilled his duty of 
attention, and if such reliance Is reasonable under the 
circumstances. The extent to which reliance will be deemed 
reasonable will depend on the facts and circumstances of the 
particular case; The exlstance of facts which would arouse the 
suspicion of the ordinary prudent director will furnish the basis 
for liability of a director or officer who fails to make 
reasonable inquiries and act with due care regarding his 
suspicions (Preston-Thomas Const. Inc. v. Ce ntral Leasing Corp., 
518 P2d 1125, 1127 (Okla Ct App 1973)). 

Directors' Actions or Lack Thereof Must be the Proximate Cause 
of Loss or Damages 

Even if a plaintiff can show that a director or officer violated 
a duty of due care, recovery will be denied unless the plaintiff 
can also show causation. The plaintiff must demonstrate that the 
proper performance of the officer's or director's duties* would 
have avoided the loss (See Francis v. United Jersey Bank, supra). 
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In order to make a d^itormination regarding potential liability of 
merabera of the Parcneriihip Board of Directors, the details would 
have to be reviewed to determine the facts and the above legal 
principles applied. The degree of lack of due care of the 
directors and the -/rl-eraent of causation for any actual loss would 
also have to be deLcrinlned. 



If a claim accrues against the Partnership and is unpaid, this 
office will work with OJJDP to conduct a review in accordance 
with the principles of this memorandum. 

please note that nothing contained in this memorandum should be 
construed to indicate a preliminary determination or view on the 
actual liability of Partnership board members for future claims 
against the Partnership. 



Attachment 



cc; Richard B. Abell, Acting Assistant Attorney General 
Verne L. Speirs, Acting Administrator, OJJDP 
Jack A. Nadol, Comptroller 
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CHAPTER 4 



LIABILITY OF MEMBERS AND 
DIRECTORS 



§4:01. 
§ 4:02. 
§ 4:03. 
§4:04. 
§ 4:05. 
§ 4:06. 
§ 4:07. 
§ 4:08. 
§ 4:09. 
§4:10. 
§4:11. 
§4:12. 
§ 4:13. 



Liability of Members. 

Legal Standards Determining Liability of Directors. 

General Duties of Trustees. 

General Duties of Corporate Directors. 

— Duty of Loyalty. 

Corporate Opportunity. 

Use of Inside Information. 

— Duty of Care. 

Standards Applicable to Nonprofit Enterprises. 
Statutory Law Relating to Liability of Directors. 

— Investment of Institutional Funds. 

— Indemnification of Officers and Directors. 
Checklist of Points To Remember. 



§4:01. Liability of Members, 

^ While directors of a corporation are liable for a breach of 
their management duties, because members of a nonprofit 
corporation do not manage the corporation, they generally are 
not subject to the potential liability problems that face direc- 
tors.* The question of liability of members of a nonprofit 
organization normally arises regarding liability for debts or 
obligations of the organization. For those nonprofit organiza- 
tions that are incorporated, members have immunity from 
personal liability.^ This concept is a fundamental principle of 
the general law relating to corporations.^ 

The Model Nonprofit Corporation Act is silent regarding 
liability of members of a nonprofit corporation. However, a few 
states have provisions on the subject. For ex{>jRp\e, the Califor- 
nia Nonprofit Corporation Law and the New Je? .^y Nonprofit 
Corporation Act provide that members of a nonprofit corpora- 
tion are not personally liable for the debts, liabilities., or 
obligations of the corporation.* These provisions follow the 
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§4:02 



NONPROFIT ENTERPRISES 



common-law rule providing for immunity from liability for 
shareholders of corporations. 

» Controlling shareholders of a for-profit corporation often are subject to 
the same duties as corporate directors and, thus, are also liable for a breach of 
duties. See Fletcher Cyc Corp §838. However, nonprofit corporations would 
not norchally have a separate class of "controlling" members. 

» United States. Nettles v. Childs, 100 F2d 952 {CA4, 1939). 

* Members of unincorporated nonprofit associations may be individually 
liable for debts and obligations of the association. See discussion at §§ 1:08, 
12:01. This is a major reason why nonprofit organizations should be 
incorporated. 

* See Cal Corp Code §§ 5350, 7350; NJ Stat Ann § 15A:5-25. 

§ 4:02- Legal Standards Determining Liability of Di- 
rectors. 

Directors of a nonprofit enterprise have a duty to manage 
the affairs of the organization so that its property will be used 
for the public purposes for which it was entrusted. However, 
there is no clear-cut body of law establishing the legal standards 
to be applied in determining the roles and responsibilities of 
directors. The charitable corporation is a relatively new legal 
entity that does not fit neatly into the established common-law 
categories of corporation or trust.* The Model Nonprofit 
Corporation Act and, thus, the statutes of many of the states 
that have adopted the Model Act are silent regarding liability 
for a breach of duty on the part of the directors. 

As a general rule, a court will not interfere with the internal 
management of a nonprofit organization unless there is a willful 
abuse of the discretionary powers of the trustees or directors, or 
there is a neglect of duty or bad faith.^ Trustees and corporate 
directors can be liab':^ for losses caused by their negligent 
mismanagement of property and investments.^ However, in 
detemiining whether negligence occurred, the standard and 
degree of care required differs in many states. There is a higher 
standard of care applicable to a trustee than to a corporate 
director.* Which standard applies to the director of a nonprofit 
corporation has not been clearly established.* The standards 
applicable to both trustees of private trusts and directors of 
business corporations are summarized to provide a background 
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•LIABILITY OF MEMBERS AND DIRECTORS 



§4:03 



for a determination of the standards that should be applicable to 
trustees and directors of a nonprofit organization.® 

' United States. See Stern v. Lucy Webb Hayes National Training 
School for Deaconesses and Missionaries, 381 F Supp 1003 (D DC, 1974). 
' See, e.g.: 

Michigan. Ayres v. Hadaway, 303 Mich 589, 6 NW2d 905 (1942). 

New York. Schrank v. Brown, 192 Misc 80. 80 NYS2d 452 (1942); 
Central New York Bridge Association, Inc. v. American Contract Bridge, Inc., 
72 Misc 2d 271, 339 NYS2d 438 (1972). 

Ohio. State v. Judges of Court of Common Pleas. 183 Ohio St 239, l8l 
NE2d 261 (1962). 

'United States. See Stern v. Lucy Webb Hayes National School for 
Deaconesses and Missionaries, 381 F Supp 1003 (D DC. 1974). 

* United States. M,v.u; v. Commonwealth Bond Corp.. 27 F Supp 315, 
320 (SDNY. 1938). 

' United States. Coi:^u^.^^ St.-im v. Lucy Webb Hayes National Training 
School for Deaconesses and Missionaries, 381 F Supp 1003 (D DC. 1974) 
where the court held ihiA cjsctors of nonprofit corporations resembled 
directors of regular corporations and should be subject to the corporate 
standard rather than the more stringent standard governing trustees. 

Massachusetts. See City of Boston v. Curley, 276 Mass 549. 177 NE 557 
(1931) where the court was of the opinion that a court should look through the 
corporate form for a nonprofit organization and hold the members to the 
trustee standard. See also Wellesley College v. Attorney General, 313 Mass 
722. 49NE2d 220(1943). 

Wisconsin. Old Settlors Club of Milwaukee, Inc v. Haun, 245 Wis 213, 13 
NW2d 913 (1944). 

•See §§4:03-4:08. 

§ 4:03. General Duties of Trustees. 

Once a trustee has accepted a trust, he or she must continue 
to administer the trust. A trustee can resign only with permis- 
sion of the court or by the consent of the beneficiaries unless the 
trust instrument provides otherwise.* A trustee is liable for the 
trust property regardless of whether or not the trustee receives 
compensation.* 

The most fundamental duty owed by a trustee to beneficia- 
ries of the trust is the duty of loyalty.' The fiduciary relation- 
ship between the trustee and the beneficiaries of a trust is an 
especially intense one. The trustee must administer the trust 
solely in the interest of the beneficiaries; the trustee may not 
place himself in a position where it would be for his own benefit 
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NONPROFIT ENTERPRISES 



to violate the duty of loyalty/ When a trustee's personal 
interests come into conflict with his duty to beneficiaries of the 
trust, courts have fixed a high and strict standard for the 
trustee's conduct. The trustee's interest must yield to that of the 
beneficiaries.' In this regard, a transaction involving the trustee 
personally that was in all respects fair and reasonable might 
stand so long as the trustee dealt directly with the beneficiaries, 
made full disclosure, and did not take advantage of his position.^ 
Should the trustee act without consent of the beneficiaries, 
however, the transaction will be set aside even though it was 
otherwise fair and reasonable.^ 

A purchase of trust property by a trustee individually, or a 
sale to the trust of the trustee's individual property, can be set 
aside no matter how fair the sale may have been.' A trustee 
violates his duty to the beneficiaries not only where he 
' purchases trust property for himself individually but also where 
he has a personal interest in the purchase of such a substantial 
nature that it might affect his judgment in making the sale.' 

A trustee is also subject to a duty of care. This requires that 
the trustee, in administering the trust, exercise the care and skill 
that a man of ordinary prudence would exercise in dealing with 
his own property.*^ This standard causes a trustee to be liable 
for acts of simple negligence.** 

A trustee may not delegate to others the administration of 
the trust." While the trustee need not personally perform every 
act that may be necessary in the execution of the trust, the 
trustee must remain the executive manager of the trust.*^ The 
trustee may not delegate the responsibility for managing the 
trust property or making trust investments.** 

» Scott. Law of Trusts § 169 (3d Ed). 
2 Scott. Law of Trusts § 169 (3d Ed). 

' See Restatement (Second) of Trusts § 379. Self-dealing is prohibited. See 
Scott. Law of Trustd § 170 (3d Ed). 

* Scott. Law of Trusts § 170 (3d Ed). 

•United States. See Blankenship v. Doyle. 329 F Supp 1089 (D DC. 
1971). 

•Scott, Law of Trusts § 170.1 (3d Ed). 
^ Scott. Law of Trusts § 170.1 (3d Ed). 

•The Uniform Trust Act §5 forbids a trustee from directly or indirectly 
buying or selling any property from the trust, from or to himself, or from or to 
any relative, employee, partner, or other business associate. 
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LIABILITY OF MEMBERS AND DinSCTORf^ §4:04 
» Scott. Law of Trusts § 170. 10 {3d Ed). 

• »° If a trustee has greater skill or more tiiCiUuf^^. than others, the trustee is 
under a duty to employ the greater skill and faol??- jes. See Scott, Law of Trusts 
§ 174 {3d Ed). In addition, if a trustee hao ^^uesented himself as having a 
higher degree of skill or greater facilities than others possess, the trustee may 
incur a liability by failing to measure up to the standard he has set for himself. 
A person who induces another to employ him as a trustee by representing that 
he has special knowledge or special skill is held to the standard of skill which 
he r<;prs3ented himself to have. See Scott, Law of Trusts § 174 (3d Ed). 

» Restatement (Second) of Torts § 174. 

» See Scott, Law of Trusts § 171 (3d Ed). 

See, e.g.: 

Massachusetts. City of Boston v. Curley, 276 Mass 549, 177 NE 557 
{1931). 

New York. In re Hutchinson, 32 Misc2d 879, 224 NYS2d 438 {1962). 
» Scott, Law of Trusts § 171 (3d Ed). 
1* Scott, Law of Trusts § 171.1-2 (3d Ed). 

§ 4:04. General Duties of Corporate Directors. 

While directors of corporations are also subject to a duty of 
loyalty and a duty of care to the corporation, the duties of 
directors are less stringent than those required of trustees.* The 
lesser standards have been applied to the corporate director 
based upon the theory that corporate directors have many areas 
of responsibility.* Trustees, on the other hand, are often said to 
be charged only with management of trust funds, and thus, can 
devote more time and expertise to the task.^ 

Despite the fact that corporate directors are held to lesser 
standards than are trustees, directors are nonetheless fiduciaries 
and continue to have a status similar to that of trustees.* A 
director must act for the benefit of members of the corporation, 
and, in the case of a nonprofit corporation, for the benefit of the 
public* 

J United States. See Stem v. Lucy Webb Hayes National Training 
School for Deaconesses and Missionaries, 381 F Supp 1003 (D DC, 1974). 

» United States. Stem v. Lucy Webb Hayes National Training School 
for Deaconesses and Missionaries, 381 F Supp 1003 (D DC, 1974). 

5 United States. Stem v. Lucy Webb Hayes National Training School 
for Deaconesses and Missionaries. 381 F Supp 1003 (D DC, 1974). 

* United States. See Pepper v. Litton. 308 US 295. 84 L Ed 281. 60 S Ct 
238(1939). 

See also Fletcher Cyc Corp §838. 
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'* See. e.g.: 

United States. Christiansen v. National Savings and Trust Company, 
683 F2d 520,528 (CA DC, 1982). The fiduciary duties of a corporate director 
run to the corporation, however, and not directly to its members or the general 
public. 

Georgia. Trustees of Jess P. Williams Hospital v. Nisbct, 181 Ga 821. 14 
SE2d 64, 76 (1941). 

Ohio. Haluka v. Baker, 66 Ohio App 308, 24 NE2d 68, 70 (1940). 

§4:05. — Duty of Loyalty. 

The duty of loyalty for a corporate director requires that a 
director not exploit corporate opportunities or misuse inside 
information.* Only reasonable salaries may be paid board 
members, and often directors serve without compensation. ^ A 
board member must account to the corporation for any profits 
received as a result of the directorship.^ 

A director may not obtain a private or secret profit as a 
result of his or her official position; the corporation must have 
the benefit of any advantage the director has acquired.* 

The purchase or lease of corporate property by an officer or 
director is voidable, but not void, in contrast to the trust 
standard.^ A director may assert a fairness defense to a charge of 
self-dealing.® However, such a transaction will be upheld only if 
it is indeed fair and was for a sufficient consideration.^ The 
presumption in such cases generally is against validity. In 
addition, courts apply a more stringent test to determine 
fairness." 

A corporate director may not cast a vote upon a matter in 
which the director has an adverse interest.' However, there has 
been some support for the possibility that a vote of an interested 
director, while not necessarily valid, may be counted in favor of 
a transaction between the director and the corporation if the 
transaction appears to be fair and is characterized in good 
faith. 

» Scott, Law of Trusts § 348.2 at 2780 (3d Ed). 

Fletcher Cyc Corp §861.1. 

Brodsky :i Adamski Corp Officers & Dir § 3:01. 

See §§4:06, 4:07. 

* See Fletcher Cyc Corp § 514.1. 

' Scott, Law of Trusts § 170.2 at 1304-07. 
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New York. New York Trust Co. v. American Realty Co., 244 NY 209, 
155 NE 102 (1926). 

* Illinois. Flynn v. Zimmerman, 231 III App 2d 467, 163 NE2d 568 
{I960). 

Missouri. Knox Glass Bottle Company v. Underwood, 228 Miss 699, 89 
So 2d 799 (1956), cert den, 353 US 977 (1957). 

* North Carolina. Mountain Top Youth Camp, Inc. v. Lyon, 20 NC App 
694, 202 SE2d 498(1974). 

• Delaware. Johnson v. Greene, 35 Del Ch 479, 121 A2d 9 19 (1956). 
Texas.. Wiberg v. Gulf Coast Land & Development, 360 SW2d 563 (Tex 

Civ App 1962). 

^ Wyoming. See Voss Oil Company v. Voss, 367 P2d 977 (1962). 

• Arkansas. Geominerals Corporation v. Grace, 232 Ark 524, 338 SW2d 
935 (1960). 

Delaware. Alcott v. Hyman, 42 Del Ch 233, 208 A2d 501 (1965). 
' Illinois. Weiss Medical Complex v. Kim, 87 111 App 3d 111, 408 NE2d 
959 (1980). 

Utah. Davis v. Health Development Company, 558 P2d 594 (1976). 
*o Delaware. Sterling v. Mayflower Hotel Corporation, 33 Del Ch 293, 93 
A2d 107(1952). 

Massachusetts. Spiegel v. Beacon Participations, Inc, 297 Mass 398, 8 
NE2d 895 (1937). 

New York. In re Burkin, 1 NY2d 570, 136 NE2d 862 (1956). 

§ 4:06. Corporate Opportunity. 

A corporate director is under a fiduciary obligation not to 
divert a corporate business opportunity for his or her own 
personal gain.* This so-called doctrine of corporate opportunity 
i3 a species of the duty of a fiduciary to act with undivided 
loyalty to the corporation. The doctrine charges any interest 
acquired by the director with a trust for the benefit of the 
corporation.* The theory is that an insider should not use his 
inside position to benefit himself by seizing an investment 
opportunity available to and suitable for the corporation. It 
operates because the corporation was not given the opportunity 
to engage in the transaction.' 

If a business opportunity comes to a corporate director in 
his individual capacity rather than his official capacity, howev- 
er, and the opportunity is one which is not essential to the 
corporation and in which it has no interest or expectancy, the 
director is entitled to treat the opportunity as his own.** The test 
in determining whether a corporate officer has appropriated a 
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corporate opportunity is whether there was a specific duty on 
the part of the director to act or contract in regard to the 
particular matter as the representative of the corporation.* 

» See Fletcher Cyc Corp §861.1; Brodsky & Adamski, Corp Officers & Dir 

ch4. 

2 See, e.g.: 

Massachusetts. Durfee v. Durfee & Canning, Inc, 323 Mass 187, 80 
NE2d 522 (1948). 

New York. Turner v. American Metal Co, 36 NYS2d 356 (1942); Litwin 
V. Allen, 25 NYS2d 667 (1940). 

Ohio. Hubbard v. Pape. 2 Ohio App 2d 326, 203 NE2d 365 (1964). 

Pennsylvania. Zampetti v. Cavanaugh, 3406 Pa 259, 176 A2d 906 
(1962). 

Wisconsin. General Automotive Manufacturing Co. v. Singer, 19 Wis 2d 
528, 120 NW2d 659 (1963). 

» See Fletcher Cyc Corp § 861.1. 

* See, e.g.: 

Delaware. Equity Corporation v. Milton, 42 Del Ch 425, 221 A2d 494 
(1966): Johnston v. Greene, 35 Del Ch 479, 121 A2d 919 (1956). 

Indiana. Tower Recreation, Inc. v. Beard, 141 Ind App 649, 231 NE2d 
154 (1967). 

Minnesota. Miller v. Miller, 301 Minn 207, 222 NW2d 71 (1974). 
Pennsylvania. Dravosburg Land Co. v. Scott, 340 Pa 280, 16 A2d 415 
(1940). 

* Illinois. Northwestern Terra Cotta Corporation v. Wilson, 74 111 App 2d 
38,219 NE2d 860 (1966). 

Kentucky. Urban J. Alexander Company v. Trinble, 311 Ky 635, 224 
SW2d 923(1949). 

Massachusetts. Black v. Parker Manufacturing Company, 329 Mass 
105, 106 NE2d 544 (1952). 

Missouri. Franco v. J D Streett & Company, 360 SW2d 597 (Mo, 1962). 
Pennsylvania. Robinson v. Brier, 412 Pa 255, 194 A2d 204 (1963). 

§ 4:07. Use of Inside Information. 

The law relating to a corporate director's duty regarding use 
of inside information is ill-defined. Under some state law and 
under federal law, it is a higher duty, resembling the duty of a 
trustee.^ 

For for-profit corporations, federal statutes provide that 
directors and shareholders with at least 10% ownership must 
return to the corporation all profits derived from sales and 
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purchases or purchases and sales of equity securities of the 
corporation within a six month period. ^ Liability attaches 
regardless of the intention of the insider.^ While this rule 
generally is not a part of state law, some states have adopted the 
concept/ 

»See Securities Exchange Act of 1934, §§10b, 16(b); 15 USC §§78j(b), 

78p. 

2 Securities Exchange Act of 1934 § 16(b); 15 USC § 78p. 
^ United States. See NaMonal Medical Enterprises v. Small, 680 F2d 83 
(CA9, 1982). 
* See, e.g.: 

California. Black v. Shearson, Hammill and Company, 266 Cal App 2d 
362, 72 Cal Rptr 157 (1968). 

Delaware. Brophy v. Cities S.ervice Company, 31 Del Ch 241, 70 A2d 5 
(1949). 

New York. Diamond v. Oreamuno, 24 NY2d 494, 248 NE2d 910 (1969), 
In the Diamond case, the New York court held that the inside information of a 
corporate officer or director is an asset of the corporation, acquired by the 
insider as a fiduciary of the company. The court held that a misappropriation 
of such information is a violation of that trust. The New York court quoted the 
well-established rule that a person who acquires special knowledge or 
information by virtue of his fiduciary relationship with another is not free to 
exploit that knowledge or information for his own personal benefit but must 
account to his principal for any profits derived therefrom. The court then 
likened a corporate director to a trustee in this regard and stated that 'just as a 
trustee has no right to retain for himself the profits yielded by property placed 
in his possession but must account to his beneficiaries, a corporate fiduciary, 
who is entrusted with potentially valuable information, may not appropriate 
that asset for his use even though, in so doing, he causes no injury to the 
corporation." 

But see, e.g.: 

Florida. Schein v. Chasen, 313 So 2d 639 (1975); Schein v, Lum's, Inc., 
519 F2d 453 (CA2, 1975). The Florida court refused to extend what it termed 
the "innovative ruling" of the New York court in Diamond to someone who 
gave a tip of insider information, it stated that the Diamond doctrine applied 
only to corporate fiduciaries who actually profit by insider information and 
should not cover inside aiders, abettors, or conspirators. The court commented 
that the Diamond rule was a significant alteration of the common law 
principles applicable to directors. 

Indiana. Freeman v. Decio, 584 F2d 186 (CA7, 1978). An Indiana court 
refused to permit a suit by shareholders against corporate officers and 
directors for alleged illegal trading of corporate stock on the basis of materia] 
insider information. The Indiana court was of the opinion that it would be 
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better to determine whether there was any potential loss to the corporation 
from the use of insider information before deciding to characterize insider 
information as an asset with respect to which the insider owes the corporation 
a duty of loyalty. According to the Indiana court, a court should look first as to 
whether there was a possibility of a loss to the corporation before it held the 
director accountable to the corporation. 

§4:08. —Duty of Care. 

The duty of care requires that directors exercise reasonable 
skills in the exercise of their responsibilities.* A director should 
exercise the same care and skill which an ordinarily prudent 
person would exercise under similar circumstances in his or her 
own personal affairs.^ While this duty is similar to that of a 
trustee, a corporate director has broader discretion than does a 
trustee. A director may delegate to officers or to committees the 
operation of the corporation.^ Further, courts have seated that 
while directors are liable for negligence in the performance of 
their duties, they are not insurers and thus are not liable for 
errors of judgment or for mistakes so long as they act v.'ith 
reasonable skill and prudence/ 

The liability of corporate directors for damages caused by 
negligent or unauthorized acts rests upon the common law rule 
that renders every agent liable who violates his authority or 
neglects his duty to the damage of his principal.' By accepting 
the office, directors implicitly undertake to^ give their best 
judgment to the enterprise.® The acceptance of the office of 
director implies a knowledge of the duties assumed. Directors 
will not be excused because of their lack of experience or 
ability.^ However, directors are not responsible for mere errors 
of judgment or want of care short of clear and gross negligence." 

Directors are entitled to some protection for their negligent 
acts when they act under advice of counsel.' However, where the 
terms of their powers are explicit, advice of counsel is of no 
avail. *° 

^ See Henn & Alexander, Law of Corporations §234 (3d Ed). 
2 See Brodsky & Adamaki Corp Officers & Dir §2:01. 
» See Brodsky & Adamski Corp Officers & Dir §2:01. 
* This is called the "business judgment" rule. 

United States. See discussion of the rule in Financial Industrial Fund, 
Inc., V. McDonnell Douglas Corporation, 474 F2d 514 (CAlO, 1973); Herald 
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Company v. Seawell, 472 F2d 1081 (CAlO, 1972); PanUr v. Marshall Field & 
Company, 646 F2d 271 (CA7, 1981). 

See also, e.g.: 

Delaware. Olson Brothers v. Englehart, 42 Del Ch 348, 211 A2d 610 
(1965). 

Illinois. Shlensky v. Wrigley, 95 111 App 2d 173, 237 NE2d 776 (1968). 

Pennsylvania. Wolf v. Fried, 473 Pa 26, 373 A2d 734 (1977). 

» United States. See Robinson v. Linfield College, 42 F Supp 147 (D 
Wash, 1941), affd 136 F2d 805 (CA9, 1943). 

•See Lewis, The Business Judgment Rule and Corporate Directors' 
Liability for Mismanagement, 22 Baylor L Rev 157 (1970). 

Delaware. Bennett v. Propp, 41 Del Ch 14, 187 A2d 405 (1962). 

New York. Walker v. Man, 142 Misc 177, 253 NYS 458 (I93I). 

^California. Minion v. Cavaney, 56 Cal 2d 576, 364 P2d 473 (I96I). 

Tennessee. Neese v. Brown, 218 Tenn 686, 405 SW2d 577 (1964). 

• Delaware. Cheff v. Mathes, 41 Del Ch 494, 199 A2d 548 (1964). 

New York. Hornstein v. Paramount Pictures Inc., 292 NY 468, 55 NE2d 
740 (1944). 

• United States. Spirt v. Bechtel, 232 F2d 241 (CA2, 1956). 
Louisiana. Pool v. Pool, 22 So 2d 131 (La App, 1945). 

The New Jersey Nonprofit Corporation Act provides that a trustee of a 
nonprofit corporation will not be liable if he or she, in good faith, relies on the 
advice of counsel for the corporation or upon written reports setting forth the 
financial data concerning the corporation and prepared by independent 
certified public accountants or upon financial statements presented to them as 
being correct by officers of the corporation. NJ Stat Ann § 15A:6-14. 

»o New York. People v. Marcus, 261 NY 268. 185 NE 97 (1933). 



§4:09. Standards Applicable to Nonprofit Enter- 



To apply fiduciary standards to directors or trustees of 
nonprofit enterprises involves an analysis of the type of 
nonprofit organization. A charitable trust is generally subject to 
trust standards.^ The nonprofit corporation that, while nonprof- 
it, is not charitable in nature, is governed by corporate 
standards. However, the charitable nonprofit corporation 
presents a dilemma because it is much the same as the 
charitable trust. 

There is a question whether different standards should be 
applied to the charitable trust and the charitable corporation 
simply because of a difference in organizational structure.^ For 
example, should all self-dealing be prohibited in a charitable 
organization, applying the trust standard, or should only 
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harmful self-dealing be prohibited, applying the corporate 
standard?' The Internal Revenue Code provisions applicable to 
private foundations cause charitable organizations that are 
private foundations to be subject to the trust standard regardless 
of organization structure/ All self-dealing for private founda- 
tions is prohibited.' The public charity, on the other hand, is 
not subjected to the self-dealing provisions applicable to private 
foundations.* However, again, the distinction is not organiza- 
tional structure, but whether or not the organization is publicly 
oriented. 

The current trend is to apply corporate rather than trust 
principles in determir ng the legal liability of directors of 
charitable corporation., based on the concept that their func- 
tions are virtually indistinguishable from those of their "pure" 
corporate counterparts.^ Some states have solved the problem 
by statutory law that prescribes the legal standards and liability 
o£directors of nonprofit organizations. • 

« Scott, Law of Trusts § 379 (3d Ed). 

' See Duties of Charitable Trust Trustees and Charitable Corporation 
Directors, 2 Real Prop Prob & Tr J 545 (1967). 

' See The Fiduciary Duties of Loyalty and Care Associated with the 
Directors and Trustees of Charitable Organizations, 64 Va L Rev 449, 457 
(1978). 

* See discussion in Chapter 10. 
» See § 10:04. 

* See discussion of public charities in Chapter 9. 

' New Jersey. MidJantic National Bank v, Frank G. Thompson 
Foundation, 405 A2d 866 (1979). 



United States. Stem v. Lucy Webb Hayes National Training School for 
Deaconesses and Missionaries, 381 F Supp 1003, 1013 (D DC, 1974). 

There is disagreement with this concept. The corporate standard may be 
too lax. Directors of nonprofit corporations are not subjected to supervision by 
shareholders having access and direct interest in the corporate records. They 
often represent the general public and, thus, there is often no one to bring suit 
for breach of fiduciary duties. The right to sue for breach of duties generally is 
given the state's Attorney General who seldom has an interest in enforcing 
corporate duties. Some have advocated that there should be a flat prohibition 
on all self-dealing involving controlling persons in nonprofit organizations. See 
Hansmann, Reforming Nonprofit Corporation Law, 129 U Pa L Rev 4987 



See e.g.: 



(1981). 
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Illinois. See Scott v. George F. Harding Museum, 58 111 App 3d ' i ' 
NE2d 756 (1978); People ex rel. Scott v. Silverstein, 86 111 App 3d 605, 4Uo 
NE2d 243 (1980) for application of Charitable Trust Act to an incorporated 
museum. 

• See discussion at §4:10. 

§4:10. Statutory Law Relating to Liability of Direc- 



Some states have sought to clarify the standards applicable 
to trustees and directors of nonprofit organizations by specific 
statutory provisions determining the standards.* These provi- 
sions, for the most part, have adopted the corporate standard 
rather than the more restrictive trust standard.* 

New York's Not-for-Profit Corporation Law provides that 
directors and officers must discharge their duties in good faith 
and with that degree of diligence, care and skill that an 
ordinarily prudent man would exercise under similar circum- 
stances in like positions.' Directors are specifically held liable if 
they vote for or concur in certain enumerated corporate actions, 
such as wrongfully distributing the corporate assets to members, 
directors or officers.'* The provisions follow those of the New 
York Business Corporation Law and, thus, provide the standard 
of care of the corporate director.' Action to enforce the duty of 
care and the liability of directors and officers may be brought by 
the corporation itself through a director, receiver, trustee in 
bankruptcy, judgment creditor or a member in a derivative 
action, or by the Attorney General.* 

California's Nonprofit Corporation Law has extensive 
provisions relating to the standards of conduct for corporate 
directors.^ A director is to perform the duties of a director in 
good faith and with such care, including reasonable inquiry, as 
an ordinarily prudent person in a like position would use under 
similar circumstances.* While self-dealing can cause a director 
to be liable to the corporation, transactions that were fair and 
reasonable as to the corporation at the time the corporation 
entered into the transactions, and transactions approved in 
good faith by a vote of a majority of the directors without 
counting the vote of the interested director and with knowledge 
of the material facts concerning the transactions and the 
director's interest, will not be set aside.^ In addition, interested 



tors. 
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.directors may be counted in determining the presence of a 
quorum at a meeting of the board to approve or ratify such a 
contract or transaction.'^ 

Pennsylvania's Corporation Not-for-Profit Code provides 
that no contract or transaction between a nonprofit corporation 
and one or more of its members, directors or officers or between 
the nonprofit corporation and a business organization in which 
a director, member or officer has a financial interest, is void or 
voidable solely because the interested director, member, or 
officer was present at or participated in the meeting of the board 
that authorized the contract or transaction." This is the case 
even if the interested director's vote was counted so long as the 
material facts as to the relationship of the officer in the 
transaction were disclosed or known to the board and the board 
in good faith authorized the contract or transaction by the 
affirmative votes of a majority of disinterested directors. This is 
permitted even though the disinterested directors were less than 
a quorum." 

In New Jersey, directors, called trustees, are relieved of 
liability if they relied in good faith upon opinion of counsel for 
the corporation or upon written reports setting forth financial 
data of the corporation prepared by independent public account- 
ants or books of accounts or reports of the corporation 
represented to them to be correct by the corporation officers.'^ 

»See Cal Corp Code §§5230-5237, 7230-7238; NY Not-for-Profit Corp 
Law, §§717, 719, 710; Nj Stat Ann § 15A:6-14 and Pa Stat Ann § 7728. 

* However, see Pa Stat Ann §7549 which provides that, for any property 
vested in trust in a corporation, the directors are held to the same degree of 
responsibility and accountability as if they were trustees of an unincorporated 
organization. Property committed to charitable purposes may not be diverted 
to other purposes except by court order. 

* NY Not-for-Profit Corp Law §717. 

* NY Not-for-Profit Corp Law § 719. 
» See NY Bus Corp Law § 717. 

* NY Not-for-Profit Corp Law § 720. 

7 Cal Corp Code §§5230-5237, 7230-7238. 
•Cal Corp Code §§523i, 7231. 
» Cal Corp Code §§5233, 7233. 
" Cal Corp Code §§ 5523(g), 7234. 
"Pa Stat Ann § 7728(a). 
" Pa Stat Ann § 7728(a). 
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" NJ Stat Ann §15A;6-14. 

New Jersey. Case law in New Jersey has applied corporate standards to 
nonprofit organizations. See Leeds v. Harrison, 7 NJ Super 558, 72 A2d 371 
(1950); Stoolman v. Camden County Council Boy Scouts of America, 77 NJ 
Super 129, 185 A2d 436 (1962); Midlantic National Bank v. Frank G. 
Thompson Foundation, 170 NJ Super 128,405 A2d 866 (1979). 

In Leeds v. Harrison, 7 NJ Super 558, 72 A2d 371 (1950), the New Jersey 
court stated that the same rights and liabilities exist between the trustees of a 
nonprofit corporation and the members as exist between the directors and 
stockholders of a corporation for profit. 

§4:11. — Investment of Institutional Funds. 

A number of states have adopted the Uniform Management 
of Institutional Funds Act which provides a standard of 
business care and prudence in the investment of funds of certain 
nonprofit organizations.* The act authorizes the delegation of 
investment decisions and provides for the expenditure of the 
appreciation of invested funds.^ The standard of care is that of a 
reasonable and prudent director of a nonprofit corporation — 
similar to that of a director of a business corporation.^ 

Drafters of the act adopted corporate standards based upon 
their assumption that corporate standards are more appropriate 
than trustee standards.* The drafters expressed concern that 
fear of liability from use of the trustee standard could have a 
debilitating effect upon members of a governing board of a 
nonprofit corporation, most of whom would be uncompensated 
public minded citizens.' 

* See. e.g.: 

Cal Civ Code §§2290.1-2290.12; Colo Rev Stat §§15-1-1101 to 15-1- 
1109; Conn Gen Stat Ann §§45-100h to 45-lOOp; Del Code Ann. ch 12 
§§4701-4708; Kan Stat Ann §§58-35601 to 58-2-3610; Ky Rev Stat 
§§273.510 to 273.590; La Rev Stat Ann §§9.2337.1 to 9.2337.8;'Minn Stat Ann 
§§309.62 to 309.71; NJ Stat Ann § 15:18-1-15 to 15:18-24; Ohio Rev Code Ann 
§§1715.51 to 1715.59; RI Gen Laws §§18-12-1 to 18-12-9; Tenn Code Ann 
§§35-1101 to 35-1109; Vt Stat Ann tit 14, §§3401-3407; Wash Rev Code 
§§24.44.010 to 24.44.900; Wis Stat Ann § 112.10. 

' Uniform Management of Institutional Funds Act §§ 2, 5. 

* Uniform Management of Institutional Funds Act §6. 

New Jersey. See Midlantic National Bank v. Frank G. Thompson 
Foundation. 405 A2d 866 (1979) wherein the New Jersey Supreme Court noted 
that one of the purposes of the Uniform Management of Institutional Funds 
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wns to rU'. '.^ A 'Bming bodies of charitable corporations to avoid the 
nondelegable .^les normally applicable to trusiees. 

*See Unifc /*-^ Management of Institutional Funds Act §6, Commission- 
ers' Comment. 

•See Uniform Management of Institutional Funds Act, C?mmir.siorKrj' 
Prefatory Note. 

§4:12- —Indemnification of Officers and Directors- 
While the expenditure of reasonable sums to defend a suit 
brought against a nonprofit organization has been held to be an 
expenditure for the carrying on of the ordinary business of the 
organization,* the payment of attorneys' fees to defend directors 
of a nonprofit corporation prior to a determination that the 
directors were not guilty of negligence or misconduct in the 
performance of their duties has been held to be an unauthorized 
transfer of funds of the corporation, not in conformity with the 
nonprofit purposes for which the corporation was formed.* 

There is no common law right of indemnification for 
corporate directors.^ Any such right is statutory. Consequently, 
a few states have added provisions providing for indemnifica- 
tion of directors for liability for damages and for expenses to 
defend an action brought against the director.* 

New York's Not-for-Profit Corporation Law provides for 
iiidemnifi^ation of directors or officers of a nonprofit organiza- 
tion but also provides that provision may not be made to 
indemnify directors or officers in the certificate of incorpora- 
tion, the bylaws, or by resolution of members or agreement, 
unless consistent with statutory provisions.'* The statute pro- 
vides that a nonprofit corporation may indemnify any person 
made a party to an action to procure a judgment for the 
corporation, for reasonable expenses, including attorneys' fees, 
but any settlement must be approved by a court.* In other cases, 
officers and directors may be indemnified if they acted in good 
faith.^ The statute also permits a corporation to purchase 
insurance to indemnify the corporation for expenses in connec- 
tion with indemnification of the directors or officers.* 

California statutes provide for indemnification of any 
ner'on who is a party or is threatened to be made a party to a 
lawsuit as an agont of the corporation if the person acted in good 
faith.' in the New York statute, any provision for indemni- 
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fication in the articles, bylaws, resolution, or agreement, must be 
consistent with the statute on indemnification. *° A corporation 
may purchase and maintain insurance on behalf of any corpo- 
rate agent against any liability asserted against the agent except 
acts of self-dealing." 

Texas statute provides that a corporation may indemnify 
any director or officer of a nonprofit corporation except in 
relation to matters in which the director or officer has been 
guilty of negligence or misconduct.^^ If a^ corporation has not 
fully indemnified an officer or director, a court may assess 
indemnity against the corporation for reasonable expenses plus 
attorneys' fees, provided that the person indemnified was not 
guilty of negligence or misconduct.^^ 

For a charitable organization that is a private foundation 
for income tax purposes,** indemnification of officers or direc- 
tors may be a prohibited act of self-dealing.*' 

> Texas. Ex parte Edman. 609 SW2d 532 (1980). 

2 New York. Diamond v. Diamond. 307 NY 263, 120 NE2d 819 (1954). 
Texas. Texas Society v. Fort Bend Chapter. 590 SW2d 156 (Tex Civ 
App. 1979). 

'Texas. Texas Society v. Fort Bend Chapter. 590 SW2d 156 (Tex Civ 
App. 1979). 

For an excellent discussion of indemnification of officers and directors of 
corporations see Bishop Law of Corporate Officers & Directors: Indemnifica- 
tion & Insurance. 

*Se€. e.g.. CaJ Corp Code §§5238. 7237; NY Not-for-Profit Corp Law 
§§ 721-727; Pa Stat Ann tit 15. § 7511; Tex Civ Stat § 1396-2.22. 

See Bishop Law of Corporate Officers & Directors: Indemnification & 
Insurance for a discussion of state statutes on indemnification of officers and 
directors of for»profit corporations. 

See also Brodsky & Adamski Corp Officers & Dir §§ 19:02-19:06. 

» NY Not-for-Profit Corp Law § 72 1. 

• NY Not-for-Profit Corp Law § 722. 

' NY Not.for- Profit Corp Law § 723. 

■ NY Not-for-Profit Corp Law § 727. 

» Cal Corp Code §§ 5238, 7237. 

" Cal Corp Code §§ 5238(g). 7237(g). 

» Cal Corp Code §§5238(i). 7237(i). 

"Tex Civ Stat § 1396-2.22. 
Tex Civ Stat § 1396-2.22. 

** See definition and discussion of privat? foundations in Chapter 10. 

IS See discussion at § 10:06. See specifically § 10:06. n 44. 
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§4:13. Checklist of Points To Remember. 

— L Members of nonprofit organizations have immunity 
from personal liability for debts or obligations of the 
organization.* 

—2. Generally, a court will not interfere with the internal 
management of a nonprofit organization unless there is 
a willful abuse of the discretionary powers of the 
directors or there is a neglect of duty or bad faith.^ In 
determining whether any negligence on the part of the 
directors occurred, the standard and degree of care 
required of directors differs in many states.^ 

— ^3. There is a higher standard of care applicable to a 
trustee than to a corporate director/ Most states apply 
the standards applicable to corporate directors to 
directors of nonprofit organizations.* 

— 4. Corporate directors may delegate the operation of the 
corporation to officers or to committees.® Trustees may 
not do so.' 

— 5. Corporate directors are not responsible for mere errors 
of judgment or for want of care short of clear and gross 
negligence." 

— 6. The duty of loyalty for a corporate director requires 
that a director not exploit corporate opportunities or 
misuse inside information. A director may not obtain a 
private or secret profit as a result of his or her official 
position.' 

— 7. The piarchase or lease of corporate property by a 
director is voidable, not void, in contrast to the trust 
standard.*^ 

— ^8. A corporate director may not cast a vote on a matter in 
which the director has an adverse interest." 

— 9. In some cases, reliance of advice of counsel or upon 
financial records prepared by independent certified 
public accountants protects a director from liability." 

— 10. A number of states have adopted the Uniform Manage- 
ment of Institutional Funds Act which authorizes the 
delegation of investment decisions for nonprofit corpo- 
rations.*^ 
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LIABILITY OF MEMBERS AND DIRECTORS §4:13 



— 11. A few states have added provisions providing for 
indemnification of directors for liability for daniages 
and for expenses to defend an action brought against 
the director.** 

> See §4:01. 
» See § 4:02. 
^ See §4:02. 

* See §4:02. 

'See §§4:09 and 4:10. 

• See § 4:08. 
7 See §4:03. 
■See §4:08. 
•See §4:05. 
>o See §4:05. 
»* See §4:05. 
» See §4:08. 

See §4:11. 
>* See §4:12. 
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DEPARTMENT OF JUSTICE STANDARDS OF CONDUCT 



§45.735-1 



PART 45*-STANDARDS OF CONDUCT 

Sec. 

4S.73S-1 Purpose and scope. 
45.735-2 Basic Policy. 
4S.739-3 Definitions, 

4S.735--4 Disqualification arising from per- 
sonai or political relationship. 

45.735-5 DlsquallXIcation arislnff from pri- 
vate financial interests. , 

45.735-6 Activities and compensation of 
employees in claims against and other 
matters aXfecting the Government. 

45.735-7 DlsqualUication of former em* 
ployees: diaqualUication of partners of 
current employees. 

45.735-7a Disciplinary proceedinsa ur.der 
18 UAC. 207(J). 

45.735-3 Salary of employees payable only 
by United SUtes. 

45.735-9 Private professional practice and 
outside employment. 

45.735-10 Improper use of oflicial Infonna- 
tlon. 

45.735-11 Investments. 

45.735-12 Speeches. publication^ and 

teaching, 
45.735-13 [Reserved] 

45.735-14 Gifts, entertainment, and favors. 
•45.735-l4a Reimbursement *for travel and 
aubslstence; acceptance of awards. 

45.735-15 Employee indebtedness. 

45.735-16 Misuse of Federal property. 

45.735-17 Gambling, betting, and lotteries. 

45.735-18 [Reserved] 

45.735-19 Partisan political activities. 

45.735-21 %£lsceUaneoua sUtutory provi- 
sions. 

45.735-22 Reporting of outside interests by 
persons other than special Government 
employees. 

45.735-23 Reporting of outside interests by 
special Government employees. 

45.735-24 Reviewing sUtcments of finan- 
cial Interests. 

45.735-25 Supplemental regulations. 

45.735-28 Designated Agency Ethics Offi- 
cial. 

45.735-27 Public financial disclosure re- 
quirements. 
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Authoritt: 80 SUt. 379: 5 t7.S.C. 301. Re- 
organization Plan No. 2 of 1950. 64 Stat. 
1281: 3 CFR 1949-1953 Comp.. E.O. 11222; 3 
CPR, 1964-1985 Corap.: 3 CFR Part 735, 
unless otherwise noted. 

SotTRCC Order No. 350-85. 30 FR 17202. 
Dec 31. 1065. unless otherwise noted. 



Cross RcrwrncK For Attorney General's 
"Memorandum Regarding the Conflict of 
Interest Provisions of Pub. L. 87-849". eee 
the appendix to this part. 
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§ 45.735-1 Purpose and iicope. 

(a) In conformity with sections 201 
through 209 of Title 18 of the United 
States Code (as enacted by Pub. L. 87- 
849) and other statutes of the United 
States, and in conformity with Execu- 
tive Order No. 11222 of May 8. 1965. 
and Title 5, Chapter I. Part 735. of the 
Code of Federal Regulations, relating 
to conflicts of interest and ethical 
standards of behavior, this part pre- 
scribes policies, standards and Instruc- 
tion.'' with regard to the conduct and 
behavior of employees and former em- 
ployees (as defined in S 45.735-3 (b) 
and (d) respectively) of the Depart- 
ment of Justice. 

(b) This part, among other things, 
reflects prohibitions and requirements 
imposed by the criminal and civil laws 
of the United States, However, the 
paraphrased restatements of criminal 
and civil statutes contained in this 
part are designed for informational 
purposes only and in no way consti- 
tute an Interpretation or construction 
thereof that Is binding upon the De- 
partment of Justice or the Federal 
Government, Moreover, this part does 
not purport to paraphrase or enumer- 
ate all restrictions or requirements im- 
posed by statutes. Executive orders, 
regxilatlons or otherwise upon Federal 
employees and former Federal em- 
ployees. The omission of a reference to 
any such restriction or requirement in 
no way alters the legal effect of that 
restriction or requirement and any 
such restriction or requirement, as the 
case may be, continues to be applica- 
ble to employees and former employ- 
ees in accordance with Its own terms. 
Furthermore, attorneys employed by 
the Department should toe guided In 
their conduct by the Code of Profo 
slonal Responsibility of the American 
Bar Association. Interpretations and 
applications of the Code to an attor- 
ney's official duties should be obtained 
pursuant to S 45.735-2(e). 

<c) Any violation of any provision of 
this part shall make the employee In- 
volved subject to appropriate discipli- 
nary action which shall be in addition 
to any penalty which might be pre- 
scribed by statute or regulation. 

(Order No. 350-66. 30 FR 17202. Dec. 31. 
196S. as amended by Order No, 960-81. 46 
FR 52397. Oct. 27, 1981] 

g 45.735-2 Basic policy. 
Fmoloyees shall: 
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'(a) Conduct themselves In a manner 
that creates and maintains respect for 
the Department of Justice and the 
U.S. Government, In all their activi- 
ties, personal and official, they should 
always be mindful of the high stand- 
ards of behavior expected of them: 

(b) E^mployees should discuss with 
their Immediate supervisors any prob* 
lems concerxilng ethics or professional 
conduct that they cannot resolve per- 
sonally by reference to the standards 
set forth In this part. Supervisors 
should ascertain all pertinent informa- 
tion bearing upon any such problem 
comlnff to their attention and shall 
take prompt action to see that prob- 
lems that cannot be readily resolved 
are submitted to the Assistant Attor- 
ney General or other official in charge 
of the employees' Office, Board or Di- 
vision. In the case of personnel em- 
ployed by the United States Attor- 
neys, problems may be referred to the 
Director of the Executive Office for 
United States Attorneys. 

[Order No, 35(MS, 30 FR 1720^ Dec 31. 
1905, IS amended by Order No, 960-Sl, 46 
FR 52358, Oct. 27, 19811 

045.735-4 DeflnltJonf. 

(a) DixHsion, "Division" means a 
principal component of the Depart- 
ment of Justice, includinff a divtsion« 
bureau, service, office or board. 

(b> Employee, "ESnployee** means an 
officer or employee of the Department 
of Justice and includes a special Gov- 
ernment employee (as defined in para- 
graph (c> of this section) in the ab- 
sence of contrff j.v tadlcatlon. Presiden- 
tial appointees shall be deemed em- 
ployees for the purposes of this part. 
In situations in which this part re- 
quires an employee to report informa- 
tion to. or seek approval for certain ac- 
tivities from, the head of a division, an 
employee who is the head of a division 
or who is an appointee of the Attorney 
General not assigned to a division, 
shall report to. or seek approval from* 
the Deputy Attorney General* and the 
Deputy Attorney G.«neral shall report 
to, or seek approval from, the Attor- 
ney General, 

(c> Special Government employee, 
"Special Govemmfent employee" 
means an officer or employee of the 
Department of Justice who Is retained. 
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designated, appointed, or employed to 
perform, with or without compensa- 
tion, for not more than 130 days 
during any period of 365 consecutive 
days, temporary duties either on a 
full'tlme or intermittent basis, 

(d) Former employee. "Pormer em- 
ployee" means a former Department 
of Justice employee or former special 
Government employee, as defined in 
paragraph (c) of this section. 

(e) Person. "Person" means an indi- 
vidual, a corporation, a company, an 
association, a firm, a partnership, a so> 
ciety. a Joint stock company, or any 
other organization or institution. 

[Order No. 360-65. 30 FR 17202. Dec 31, 
1965, as amended by Order No, 6S9-77. 42 
FR 15313, Mar, 21, 1977; Order No. 960-81, 
46 FR 32358, Oct 27. 19313 

9 45.735-4 Disqualification arising fh)m 
personal or political rclftUonship. 

(a) Unless authorized under para- 
graph (b) of this section, no employee 
shall participate in a criminal investi- 
gation or prosecution if he has a per- 
sonal or political relationship with: 

(1) Any person or organization sub* 
stantlally involved in the conduct that 
is the subject of the Investigation or 
prosecution: or 

(2) Any person or organization 
which he knows has a specific and sub* 
stantlal interest that would be directly 
affected by the outcome of the investi- 
gation or prosecution. 

(b) An employee assignee ^ or oth- 
erwise participating a criminal in- 
vestigation or prosemr- who be- 
lieves that his partita."- may be 
prohibited by paragt/ .a) of this 
section shall report th .ttsr and all 
attendant facts aca uirCi^aiutances to 
his supervisor at the level of section 
chief or the equivalent or higher. If 
the supervisor determines that a per- 
sonal or political relationship exists 
between the employee and a person or 
organization described in paragraph 
(a) of this section, he shall relieve the 
employee from participation unless he 
detennlnes further, in writing, after 
full consideration of all the facts and 
circumstances, that: 

(1) The relationship will not have 
the effect of rendering the employee's 
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service ^'ss than fully Impartial and 
profeiislt al: and 

(2> TVi^ employee's participation 
wouW, no', create an appearance of a 
connicc oj: interest likely to affect the 
public; perception of the Integrity of 
the In^.estlcRtlon or prosecution. 

(c) t^or tri'? purposes of this section: 

(1) "PoIIt'cal relationship" means a 
close Identlflntlon with an elected of- 
ficial, a dmdiiiate (whether or not suc- 
cessful) for elective, public office, a po- 
litical party, or a campaign organiza- 
tion, arislrg from service as a principal 
wivber th-jreio or a principal official 
t^l*:^eof; and 

:2) "Personal relationship" mep-ns a 
dose and substantial connection of the 
type normally viewed as Ukely to 
Induce partiality. An employee Is pre- 
siuned.to have a personal relationship 
with his father, mother, brother. 
siBter. child and spouse. Whether rela- 
. Uon&hJps (Including friendships) of an 
»»2ap' Dyee to other persons or organlza- 
'.'ors are "personal" mxist be Judged 
t . Individual basis with due regard 
({'vnn to the subjective opinion of the 
r-ziployee, 

fr*^ This section pertains to agency 
nvr^jjAzement and is not intended to 
create rights enforceable by private In- 
dividuals or organizations. 

COnler No. 993-83. 48 PR 2319. Jan. 19, 
19831 

9 45.732*'^ Diflqumllficfttion arising from 

' private nnanciai Interests. 

(a) No employee shall participate 
personally and substantially as a Gov- 
ernment employee, through declsIoUt 
approval, disapproval recommenda- 
tion, the rendering of advice. Investi- 
gation or otherwise, in a Judicial or 
other proceeding, application, request 
for a ruling or other determlnatlont 
contract, claim, controversy, charge, 
accusation, arrest or other particular 
matter in which, to his knowledge, he. 
his spouse, minor child, partner, orga- 
nization in which he Is serving as offi- 
cer, director, trustee, partner or em- 
ployee, or any person or organization 
with whom he Is negotiating or has 
any arrangement concerning prospec* 
tlve employment, has a financial inter- 
est, unless authorized to do so In ac- 
cordance with the following described 
procedure: 
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(1) The employee shall inform the 
head of his division of the nature' and 
circumstances of the matter and of 
the financial Interest Involved and 
shall reauest a determination as to the 
propriety of his participation In the 
ma:,ter, 

(2) The head of the division, after 
examining the information submitted, 
may relieve the employee from partlcl* 
patlon In the matter, or he may 
submit the matter to the Deputy At- 
torney General with recommendations 
for appropriate action. In cases so re- 
ferred to him. the Deputy Attorney 
General may relieve the employee 
from participation In the matter or 
may approve the employee's participa- 
tion In the matter upon determining 
in writing that the Interest Involved is 
not so substantial as to be likely to 
affect the integrity of the services 
which the Government may expect 
from such employee. 

(b) The financial interests described 
below are hereby exempted from the 
prohibition of 18 U.S.C. 208(a) as 
being too remote or too Inconsequen- 
tial to affect the Integrity of an em- 
ployee's services in a matter: 

The stock, botid, or policy holdings of an 
employee in a mutual fund. Investment com* 
pany, bank or Insurance company which 
owns an interest in an entity Involved in the 
matter, provided that in the case of a 
mutual fund, Investment company or back 
the fair value of such stock or bondi tioldlnsi 
does not exceed 1 percent of th« vsJue of 
the reported assets of the mutual txtxuU ^ti- 
vcstment company, or bank. 

(18U^,C,-208) 

[Order No, 3S(MS, 30 ^ 17202, Dec. 31, 
196B, as amended by Order No, 699-T7. 42 
FR 16315, Mar. 21. 19T7: Order No. 980-61. 
46 FR S23S8, Oct. 27, 19811 

8 46,735-6 Actlritles and compensation of 
employees In claims against and other 
matUrs affecting the Government. 

(a) No employee, otherwise than in 
the proper discharge of his official 
duties, shall— 

(1) Act as agent or attorney for pros- 
ecuting any claim against the United 
States, or receive any gratuity, or any 
share of or Interest in any such claim 
in consideration of assistance In the 
prosecution of such claim: 
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(2) Act as agent or attorney for 
'anyone before any department, 

agency, court, court-martial, office, or 
any civil, military, or naval coRunls- 
sion in connection with any proceed- 
ing, application, request for a ruling or 
other determination, contract, claim, 
controversy, charge, accusation, arrest 
or other particular matter in which 
the United States is a party or has a 
direct and substantial Interest: or 

(3) Directly or Indirectly receive or 
agree to receive, or ask, demand, solicit 
or seek, any compensation for any 
services rendered or to be rendered 
either by himself or another, before 
any departmrsnt. agency, court, court- 
martial, officer, or any civil, military, 
or naval conmiJsslon. In relation to any 
matter enumerated and described In 
paragraph (a)(2) of this section. 

(b) A special Government employee 
shall be subject to paragraph (a) of 
this section only In relation to a par- 
ticular matter Involving a specific 
party or parties (1) In which he has at 
any time participated personally and 
substantially as a Government em- 
ployee through decision, approval, dis- 
approval, recommendation, the ren- 
dering of advice, Investigation, or oth- 
erwise, or (2) which is pending In the 
Justice Department: Provided, That 
paragraph (b)(2) of this section shall 
not apply In the.case of a special Gov- 
ernment employee who has served In 
the Justice Department no more than 
60 days during the immediately pre- 
ceding period of 365 consecutive days, 

(c) Nothing In this part shall be 
deemed to prohibit an employee, if It 
Is not otherwise Inconsistent with the 
faithful performance of his duties, 
from acting without compensation as 
agent or attorney for any person In a 
disciplinary, loyalty, or other Federal 
personnel administration proceeding 
involving such persoa 

(d) Nothing In this part shall be 
deemed to prohibit an employee from 
acting, with or without compensation, 
as agent or attorney for his parents, 
spouse, child, or any person for whom, 
or for any estate for which, he Is serv- 
ing as guardian, executor, administra- 
tor, trustee, or other personal fiduci- 
ary, except in those matters In which 
he has participated personally and 
substantially as a Government em- 
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ployee, through decision, approval, 
disapproval, recommendation, the ren- 
dering of advice, investigation, or oth- 
erwise, or which are the subject of his 
oiriclal responsibility, as defined In 
section 202(b) of Title 18 of the United 
States Code, provided that the head of 
his division approves, 

(e) Nothing In this part shall be 
deemed to prohibit an employee from 
giving tes«:Iinony under oath or from 
making statements required to be 
made under penalty for perjury or 
contempt. 

(18 U.S.C. 203, 205) 

§ 45.735-7 Disqualification of former em- 
plojees: disqualification of partners of 
current emplojecs. 

(a) No Individual who has been an 
employee shall, after his employment 
has ceased, knowingly act as a&snt or 
attorney for, or otherwise represent, 
any other person (except the United 
States) In any formal or informal ap- 
pearance before, or, with the Intent to 
Influence, make any oral or written 
communication on behalf of any other 
Person (except the United States) (1) 
to any department, agency, court, 
court-martial, or any civil, military, or 
naval commission of the United States 
or the District of Columbia, or any of- 
ficer or employee thereof, (2) In con- 
nection with any Judicial or other pro- 
ceeding, application, request for a 
ruling or other determination, con- 
tract, claim, controversy. Investigation, 
charge, accusation, arrest, or other 
particular matter Involving a specific 
party or parties In which the United 
States or the District of Columbia is a 
party or has a direct and substantial 
interest, and (3) In which he partici- 
pated personally and substantially as 
an employee through decision, approv* 
al, disapproval, recommendation, the 
rendering of advice. Investigation or 
otherwise, while so employed, (is 
UJ3,C. 207(a)) 

(b) No Individual who has been an 
employee shall, within two years after 
his employment has ceased, knowingly 
act as agent or attorney for, or other- 
wise represent, any other person 
(except the United States) In any 
formal or informal appearance before, 
or with intent to Influence, make any 
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oral or written coinniunlcatlon on 
behalf of any other person (except the 
United states) (1) to an organization 
enumerated in paragraph (a)(1) of this 
section, or any officer or employee 
thereof. (2) In connection with any 
matter enumerated and described In 
paragraph (a)(2) of this section, and 
(3) which was actually pending under 
his official responsibility as an em- 
ployee within a period of one year 
prior to the termination of such re- 
sponsibility. (18 n.S.C. 207(b)(1)) 

(c) No Individual who has been an 
employee In an executive level posl- 
tIon« In a position with a comparable 
or greater rate of pay. or in a position 
that Involved significant decisionmak- 
ing or supervisory responsibility as 
deslgnate<l by the Director- of the 
Office of Government Ethics under 18 
U.S.C. 207(d)(1)(C), shaU, within two 
years after his employment in such 
position has ceased, knowingly repre- 
sent or aid, counsel, advise, consult, or 
assist In representlnff any other person 
(except the United States) by personal 
presence at any formal or informal ap- 
pearance before (1) an organization 
enumerated in paragraph (a)(1) of this 
section, or an officer or employee 
thereof^ (2) in connection with any 
matter enimierated and described in 
paragraph (a)(2) of this section, and 
(3) in which he participated personally 
or substantially as an employee. (18 
U.S.C. 207(b)(U)) 

(d) No individual (other than one 
who was a special Government em- 
ployee with service of less than sixty 
days in a given calendar year) who has 
been an employee in an executive level 
position or a position with a compara- 
ble or greater rate of pay. or in a posi- 
tion which involved significant deci- 
sionmaking or supervisory responsibil- 
ity as designated by the Director of 
the Office of Government Ethics 
under 18 U.S.C. 207(d)(1)(C), shall, 
within one year after such employ- 
ment has ceased, knowingly engage in 
conduct described in the next sen- 
tence. The prohibited knowing con- 
duct Is that of acting as attorney or 
agent for, or otherwise representing, 
anyone other than the United States 
in any formal or Informal appearance 
before, or with the Intent to Influence, 
making any oral or written conwnuni- 
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cation on behalf of anyone other than 
the United States (1) to the Depart- 
ment of Justice, or any employee 
thereof, (2) in connection with any 
rulemaking or any matter enumerated 
and described In paragraph (a)(2) of 
this section, and (3) which Is pending 
before this Department or In which It 
has a direct and substantial Interest, 
(18 U.S.C. 207(c): but see 5 CFR 
737.13. 737.31 and 737.32) 

(e) No partner of an employee shall 
act as agent or attorney for anyone 
other than the United States before 
an organization enimierated In para- 
graph (a)(1) of this section, or any of- 
ficer or employee thereof. In connec- 
tion >'lth any matter enumerated and 
described in paragraph (a)(2) of this 
jsectlou In which such Government em- 
ployee is participating or has partici- 
pated personally and substantially as a 
Government employee through deci- 
sion, approval, disapproval, reconunen- 
datlon, the rendering of advice, inves- 
tigation or otherwise, or which Is the 
subject of his official responsibility. 

(18 U-S.C. 207(K)) 

[Order No. 889-80. 45 FR 2632S. Apr. 18. 
19801 

9 45.735-7a DlscipUnajy proceedlngi 
under 18 U,S,C.207(J). 
(a) Upon a determination by the As- 
sistant Attorney General In charge of 
the Criminal Division (Assistant Attor- 
ney General), after Investigation, that 
there is reasonable cause to believe 
that a former officer or employee, in- 
cluding a former special Government 
employee, of the Department of Jus- 
tice (former departmental employee) 
has violated 18 U.S.C, 207 (a), (b) or 
(c). the Assistant Attorney General 
shall cause a copy of written charges 
of the violatlon(s) to be served upon 
such individual, either personally or 
by Registered mail. The charge shall 
be accompanied by a notice to the 
former departmental employee to 
show cause within a specified time of 
not less than 30 days after receipt of 
the notice why he or she should not be 
prohibited from engaging in represen- 
tational activities in relation to mat- 
ters pending In the Department of 
Justice, as authorized by 18 U.S.C. 
207(J), or subjected to other appropri- 
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ate disciplinary action under that stat- 
ute. The notice to show cause shall in- 
clude: 

(1) A statement of allegations, and 
their basis, sufficiently detailed to 
enable the former departmental em- 
ployee to prepare an adequate defense, 

(2) Notification of the right to a 
hearing, and 

(3) An explanation of the method by 
which a hearing may be requested. 

(b) If a former departmental em- 
plo!) ee who submits an answer to the 
notice to show cause does not request 
a hearing or Lf the Assistant Attorney 
General does not receive an answer 
within five days after the expiration 
of the time prescribed by the notice, 
the Assistant Attorney General shall 
forward the record, including the 
report(s) of Investigation, to the Attor- 
ney GeneraL In the case of a failure to 
answer, such failure shall constitute a 
waiver of defense. 

(c) Upon receipt of a former depart- 
mental employee's request for a hear- 
ing, the Assistant Attorney General 
shall notify him or her of the time and 
place thereof, giving due regard both 
to such person's need for an adequate 
period to prepare a suitable defense 
and an expeditious resolution bf alle- 
gations that may be damaging to iiis 
or her reputation. 

(d) The presiding officer at the hear- 
ing and any related proceedings shall 
be a federal administrative law Judge 
or other federal official with compara- 
ble duties. He shall Insure that the 
former departmental employee has* 
among others, the rights: 

(1) To self -representation or repre- 
sentation by counsel, 

(2) To introduce and exanUne wit- 
nesses and submit physical evidence, 

(3) To confront and cross-examine 
adverse witnesses, 

(4) To present oral argument, and 

(5) To a transcript or recording of 
the proceedings, upon request. 

(e) The Assistant Attorney General 
shall designate one or more officers or 
employees of the Department of Jus- 
tice to present the evidence against 
the former departmental employee 
and perform other functions Incident 
to the proceedings, 

(f) A decision adverse to the former 
departmental employee must be sus- 
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talned by substantial evidence that he 
violated 18 U.S.C. 207 (a), (b) or (c>. 

Cg) Tlie presiding officer shall issue 
an initial decision based exclusively on 
the transcript of testimony and exhib- 
its, together with all papers and re- 
quests filed in the proceeding, and 
shall set forth In the decision findings 
and conclusions, supported by reasons, 
on the material issues of fact and law 
presented on the record. 

(h) within 30 days after issuance of 
the initial decision, either party may 
appeal to the Attorney General! who 
in that event shall issue the final deci- 
sion based on the record of the pro- 
ceedings or those portions thereof 
cited by the parties to limit the Issues. 
If the final decision modifies or re- 
verses the initial deci:>!nn, the Attor- 
ney General shall specify the findings 
of fact and conclusions of law that 
vary from those of the presiding offi- 
cer. 

(1) If a former departmental employ- 
ee fails to appeal from an adverse ini- 
tial decision within the prescribed 
period of time, the presiding officer 
shall forward the record of the pro- 
cetsdings to the Attorney GeneraL 

(j) In the case of a former depart- 
mental employee who filed an answer 
to the notice to show cause but did not 
request a hearing, the Attorney Gen- 
eral shall make the final decision on 
the record submitted to him by the 
Assistant Attorney General pursuant 
to subsection (b) of this section, 

(k) The Attorney General, in a case 
where: 

(X) The defense has been waived, 

(2) The former departmental em- 
ployee has failed to appeal from an ad- 
verse Initial decision, or 

(3) The Attorney General has Issued 
a final decision that the former de- 
partmental employee violated 13 
U.S.C. 207 (a), (b) or(c), 

may Issue an order 

(1) Prohibiting the former depart- 
mental employee from making* on 
behalf of any other person (except the 
United States), any informal or formal 
appearance before, or» with the Intent 
to influence, any oral or written com- 
munication to, the Department of Jus- 
tice on a pending matter of business 
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for a period not to exceed five years, 
or 

(ii) Prescribing other appropriate 
di5cipllnary action. 

(I) An order issued under either 
paragraph (k>(3> (1) or (11) of this sec- 
tion may be supplemented by a direc* 
tlve to officers and employees of the 
Department of Justice not to engage 
In conduct in relation to the former 
departmental employee that would 
contravene such order. 

(Order No. 889-80. 45 PR 31717. May U. 
19801 

9 45.73508 Salary of employees payable 
only by United States. 

(a) No employee, other than a spe- 
cial Government employee or an em- 
ployee serving without compensation; 
shall receive any salary, or any contri- 
bution to or supplement of salary, as 
compensation for his services as an 
employee of the Department of Jus- 
tice, from any source other than the 
Government of the United States, 
except as may be contributed out of 
the treasury of any State, county, or 
municipality. 

(b> Nothing In this part shall be 
deemed to prohibit an employee from 
continuing to participate in a bona 
fide pension, retirement, group life, 
health, or accident' insurance, profit- 
sharing, stock bonus, or other employ- 
ee, welfare, or benefit plan maintained 
by a former employer. 

(18 t7.S.C. 209) 

§45.735-9 Private professional practice 
and outiilde empIoymenL 

(a) No professional employee shall 
engage in the private practice of his 
profession, including the practice of 
law. except as may be authorized by or 
under paragraph (c> or (e> of this sec- 
tion. Acceptance of a forwarding fee 
shall be deemed to be within the fore- 
going prohibition. Teaching will not be 
considered "professional practice" for 
purposes of this rule. Employees who 
wish to undertake teaching engage- 
ments should consult S 45.735-12. 

(b> Paragraph (a) of this section 
shall not be applicable to special Gov- 
ernment employees. 

(cXl) Employees are encouraged to 
provide public Interest professional 
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services so long as such services do not 
interfere with their official responsl- 
bllltles. Such public Interest services 
must be conducted without compensa- 
tion, and during off-duty hours or 
while on leave. Leave will be granted 
for court appearances or other neces- 
sary Incidents of representation In ac- 
cordance with established policy on 
leave administration (see dOJ Order 
1630.1A>. RepresenUtlon of Federal 
employees in Equal Employment Op- 
portunity (EEO) compla&t procedures 
may be provided in accordance with 
9 45.735-6(0 of this title and the De- 
partment's established EEO policy 
(see DOJ Order 1713.5) rather than 
this subsection. No employee may 
seek, or assist a plaintiff who seeks, an 
award of attorney's fees for services 
provided pursuant to this subsection. 

(2) Any pro bono services provided 
by an employee must be consistent 
with Federal law and regulations. In 
determining whether to provide pro 
6ono services in a particular matter, 
the employee should give particular 
attention to the requirements of para- 
graph (f ) of this section. Notice of in- 
tention to provide pro bono services 
shall be given in writing to the head of 
the employee's division (or in the case 
of an Assistant UJS. Attorney to the 
Executive Office of U.S. Attorneys 
with the UJS. Attorney's comments ap- 
pended thereto). Should the division 
head or Executive Office believe the 
public interest professional service 
may taot conform to the requirements 
of this section the disagreement will 
promptly be 'referred to the Deputy 
Attorney General for final resolution. 

(3) Public interest services should 
fall into one of the following catego- 
ries: 

(1) Service to a client who does not 
have the financial resources to pay for 
professional services; 

(ii) Services to assert or defend indi- 
vidual or public rights which society 
has a special interest in protecting; 

(111) Services to further the organiza- 
tional purposa^f a charitable, reli- 
gious, civic, or educational organiza- 
tion; or 

(Iv) Services designed to improve the 
adminis^tlon of justice. 

(d) Employees may provide profes- 
sional services, pursuant to § 45.735- 
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6((1) of this title, to those relatives and 
personal fiduciaries who are listed In 
that section. 

(e) The Deputy Attorney General 
may make other specific exceptions to 
paraffraph (a) of this section In unusu- 
al circumstances. Application for ex- 
ceptlons must be made In writing stat- 
ins the reasons therefor, and directed 
to the Deputy Attorney General 
through the applicant's superior. 
Action taken by the Deputy Attorney 
General with respect to any such ap- 
plication shall be made In writing and 
shall be directed to the applicant. 

(f) No employee shall engage In auy 
professional practice under this sec- 
tion or any other outside employment 
if- 

(1) The activity will -In any manner 
Interfere with the proper and effective 
performance of the employee's official 
duties; 

(2) The activity will create or appear 
to create a conflict of Interest: 

(3) The activity will reflect adversely 
upon the Department of Justice; 

(4) The employee's position In the * 
Department of Justice will influence 
or appear to influence the outcome of 
the matter: 

(5) The activity will Involve asser- 
tions that are contrary to the Interests 
or positions of the United States; or 

(8) The activity Involves any crimi- 
nal matter or proceeding whether Fed- 
eral, State or local, or any other 
matter or proceeding In which the 
United States (including the District 
of Columbia gove)^nment) is a party or 
has a direct and substantial Interest. 

[Order No. 909-60. 46 PR 57125. Aug* 27, 
1980. as amended by Order No. 960-81 46 
FR 52358. Oct. 27. 19811 

§ 45v735-l0 Improper us« of ofnclal Infor- 
mation. 

No employee shall use for financial 
gain for himself or for another person, 
or make any other improper use of, 
whether by direct action on his part or 
by counsel, recommendation, or sug- 
gestion to another person, information 
which comes to the employee by 
reason of his status as a Department 
of Justice employee and which has not 
become part of the body of public In- 
formation. 
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9 45.735*1 1 Investmenu« 

No employee shall make Invest- 
ments: (a) In enterprises which it is 
reasonable to believe will be involved 
in decisions to be made by him. (b) on 
the basis of Information which comes 
to him by reason of his status as a De- 
partment of Justice employee and 
which has not become part of the 
body of public information or (c) 
which are reasonably likely to create 
any conflict In the proper discharge of 
his official duties. 

9 45.735-12 Speeches, publications and 
teachlni^. 

(a) No employee shall, accept a fee 
from an outside source on account of a 
public appearance, speech, lecture, or 
publication If the public appearance or 
the preparation of the speech, lecture, 
or publication was a pert of the offi- 
cial duties of the employee, 

(b) No employee shal) receive com- 
pensation or anything 3f monetary 
value for any consultation, lecture, 
teaching, discussion, writing, or ap- 
pearance the subject matter of which 
is devoted substantially to the respon- 
sibilities, programs or operations of 
the Department, or which draws sub- 
stantially on official data or Ideas 
which have not become part of the 
body of public information. 

(c) No employee shall engage, 
whether with or without compensa- 
tion. In teacliing, lecturing or writing 
that is dependent on information ob- 
tained as a result of his Government 
employment except when that infor- 
mation has been made available to the 
general public or when the Deputy At- 
torney General gives written authori- 
zation for the use of nonpublic infor- 
mation on the basis that the use is In 
the public Interest. 

(dXl) The Attorney General, 
Deputy Attorney General, Associate 
Attorney General, and the heads of di- 
visions shall not make speeches or oth- 
erwise lend their names or support in 
a prominent fashion to a fundraislng 
drive or a fundraislng event or similar 
event Intended for the benefit of any 
person. No Department of Justice em> 
ployee or special Government employ- 
ee shall engage In any of these activi- 
ties if the Invitation was extended pri- 
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. marily became of his official position 
'with the Department or if the fact of 
his official position with the Depart* 
ment has been or will be used in the 
promotion of the event to any signifi* 
cant degree. 

(2) For purposes of this subsection, 
an event wil be regarded as a fundrais- 
Ing event if any portion of the ticket 
or other cost of admission is designat- 
ed as a charitable contribution for tax 
purposes. If one of its purposes is to 
produce net proceeds for the benefit 
of any person, or if it is a "Idckofr* 
dinner or similar occasion that is part 
of a broader fundralslng effort. 

(3) Nothing In this subsection shall 
apply to the Combined Federal Cam- 
palgn or any. other authorized fund- 
raising drive directed primarily at Fed- 
eral employees, or to a fundralslng 
event of an organization which Is 
exempt from taxation under 26 U.S.C. 
501(c)(3). 

(4) NotWng In this subsection shaU 
apply to a meeting, seminar, or confer- 
ence sponsored by a professional or 
other appropriate organization where 
a tuition or other fee Is charged for at- 
tendance If such tuition or fee ts rea- 
sonable under the circumstances. 

(e) When an employee Is prohibited 
by this section from acceptlnff com- 
pensation for an activity, he is also 
prohibited from suggesting that the 
person offering such compensation 
donate it to a particular ciiarity or 
other third party. 

[Order No. 350-65. 30 PR 17202. Dea 31. 
19J5. Bs amended by Order No. 890-77. 43 
PR 15315. Mar. 21. 1977; Order No. 780-77. 
42 PR 84119. Dec 22. 1977; Order No. BCf- 
78. 43 PR 52702. Nov. 14. 1978;' 44 PR 38028. 
June 20. 1979; Order No. 887-80. 45 PR 
29574. May 5. 1980; Order No. 980-81. 48 PR 
52358. Oct. 27. 1981] 

8 45.735-13 [Reserved] 

§45.735-14 Gifts. entertainment. and 
favors. 

(a) Except as provided In paragraph 
(c) of this section, an employee other 
than a special Government employee 
shall not solicit or accept, for himself 
or another person, directly or Indirect- 
ly, any gift, gratuity, favor, entertain- 
ment, loan, or any other thing of mon- 
etary value, from a person who: 
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(1) Has. or Is seeking to obtain, con- 
tractual or other business or financial 
relations with tlie Department; 

(2) Conducts operations or activities 
that are regulated by the Department; 

(3) Is engaged, either as principal or 
attorney, in proceedings before the 
Departmental or In court proceedings 
In which the United States Is an ad- 
verse party; or 

(4) Has interests that may be sub- 
stantially affected by the performance 
or nonperformance of the employee's 
official duty. 

(b) Except as provided In pai-agraph 
(c) of this section, a special Govern- 
ment employee shall be subject to the 
prohibition set forth In paragraph 
(a)(4) of this section. 

(c) Paragraphs (a) and (b) of this 
section shall not be construed to pro- 
hibit: 

(1) Solicitation or acceptance of any- 
thing of monetary value from a friend, 
parent, spouse, child or other close rel- 
ative when the circumstances make it 
clear that the motivation for the 
action is a personal or family relation- 
ship. 

(2) Acceptance of food and refresh- 
ments of nominal value on Infrequent 
occasions in the ordinary course of a 
luncheon or dinner meeting or other 
meeting. 

(3) Acceptance of loans from banks 
or other financial institutions on cus- 
tomary terms of finance for proper 
and usual activities of employees, such 
as home mortgage loans. 

(4) Acceptance of unsolicited adver- 
tising or promotional material, such as 
pens, pencils, note pads, calendars and 
other items of nominal intrinsic value. 

(d) No employee shall accept a gift, 
present, decoration, or other thing 
from a foreign government unless au- 
thorized by Congress as provided by 
the Constitution (Art. I. sec. 9. cI. 
and in Pub. L. 89-673. 80 Stat. 93J. 

(e) No employee shall solicit • 
tribution from another employee fc a 
gift to an official superior, nor make a 
donation as a gift to an official superi- 
or, nor accept a gift from an employee 
receiving less pay than himself (5 
U.S.C. 7351). However, this paragraph 
does net prohibit a voluntary gift of 
nominal value or donation In a nomi- 
nal amount made on a special occasion 
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such as marriage. Illness, or retire* 
menc 

(5 U^.C. 7351) 

[Order No. 350-69. 30 FR 17202. Dec 31. 
1965. u amended by Order No. 383-67, 32 
FR 13217. Sept. 19. 1967: Order No. 960-81. 
46 FR 52358. Oct. 27. 1981] 

9 45.735-14* Reimbursement for travel 
and aubsUtencc: acceptancr of awordi. 

(a) Employees may not accept reim- 
bursement for travel or 'jxpenses Inci- 
dent to travel cn offlcia! business from 
any source other than the Federal 
Government. However, employees may 
accept such reimbursement, from or- 
ganizations that are exempt from tax- 
ation under the Internal Revenue 
Code» 26 X3J3,C. 501(c)(3) for expenses 
Incident Co training or the attendance 
at meetings in accordance with 5 
VJ3.C. 4111 and 5 CFR 410.70X 

(b ) Employees may accept reim- 
bursement for travel or expenses Inci- 
dent to travel of a nonofficlal nature, 
so long as the circumstances are such 
that acceptance ot the rclmburr^-^rent 
Is compatible with other restri'.i'.ons 
set forth in this part. 

(c) Employees will not be deemed to 
be on official business when they 
attend the meetings of a charitable, 
religious, professional, social, frater- 
nal, educational, recreational, public 
service or civic organization If they 
have not been directed by the Depart- 
ment to attend the meeting and if 
they do not receive Government reim- 
bursement for their travel or other ex- 
penses incident to attendance at the 
meetings. 

(d) Employees may accept awards 
from the organizations described in 
paragraph (c) of this section, so long 
as the circximstances are such that ac- 
ceptance Is compatible with other re- 
strictions set forth in this part. 

(e) Employees may accept reim- 
bursement for travel or expenses Inci- 
dent to travel from an organization de- 
scribed in paragraph (a) or (c) of this 
section for the actual expenses of an 
accompanying spouse in connection 
with the employee's attendance at the 
meetings of the organization or ac» 
ceptance of an award from the organi- 
zation. The acceptance of spousal ex- 
penses under this paragraph shall not 
depend upon the official or nonofficlal 
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nature of the employee's travel, but it 
must be otherwise compatible with the 
restrictions set forth In this part. In 
particular, employees may not accept 
spousal expenses from an organization 
that: 

(1) Has, or Is seeking to obtain, con- 
tractual or other business or financial' 
relations with the Department 

(2) Conducts operations or activities 
that are regulated by the Department. 

(3) Is engaged, either as principal or 
attorney, in proceedings before the 
Department or In court proceedings in 
which the United States Is an adveni^e 
party. 

(4) Has interests that may be sub- 
stantially affected by the performance 
or nonperformance of the employee's 
official duties. 

[Order No. 960-81. 46 FR 32358. Oct. 27. 
19811 

S 45.735-15 Emploree indebtednesi. 

The Department of Justice considers 
the Indebtedness of its employees to 
be essentially a matter of their own 
concern. The Department of Justice 
will not be placed in the position of 
acting as a collection agency or of de- 
termining the validity or amount of 
contested debts. Nevertheless, failure 
on the part of an employee without 
good reason and In a proper and 
timely manner to honor debts ac* 
knowledged by him to be valid or re- 
duced to Judgment by a court or to 
make or to adhere to satisfactory ar- 
rangements for the settlement thereof 
may be the cause for disciplinary 
action. In this connection each em- 
ployee Is expected to meet his respon- 
sibilities for payment of Federal, 
State, and local taxes. 

9 45.735-16 Mlauie of Federal property. 

No employees may iise Federal prop- 
erty for other than officially approved 
activities. Each employee Is responsi- 
ble for protecting and conserving Fed- 
eral property. Including equipment 
and supplies. 

945.735-17 GambUn?. betting, and lotter- 
iea. 

No employee shall participate, while 
on Government property or while on 
duty for the Government, in the oper- 
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ation of ffambling devices, in conduct- 
ing an organized lottery or pool, in 
eaines for money or property, or in 
selling or purchasing numbers tickets. 

§45.735-18 (Rescrredl 

9 4S.735-19 Parti»an poUtical activities. 

(a) While certain political activities 
are prohibited by the criminal statutes 
of the United States (see IB U.S.C. 
Chapter 29). the basic restrictions on 
political activity of employees are set 
forth in 5 D.S.C. 7321-7328. 

(b) Most employees are subject to 
both statutory and Civil Service re- 
strictions upon partisan pol^tlcsi ac- 
tivities although employees jif the 
Federal Government in some geo- 
graphical areas may take part in cer- 
tain local political activities. Employ- 
ees have the right to vote as they 
choose and to express opinions on po- 
litical subjects and candidates. De- 
tailed information may be obtained 
through administrative and personnel 
offices. 

[Order No. 350-«5. 30 FR 17202, Dec 31. 
1965. u Mnended by Order No. 383-67. 32 
PR 13217. Sept. 19. 1967: Order No. 960-Sl, 
46 FR 523!8. Oct. 27. 19811 

9 45.735-21 Miscellaneous statutorr prori. 
lions. 

£ach employee should be aware of 
the following statutory prohibitions 
airalnst: 

(a) Lobbs^g with appropriated 
funds (18 U.S.C. 1913). 

(b) Disloyalty and striking (5 U,S.C. 
7311. 18U.S.C. 1918). 

(c) Employment of a member of a 
Communist organization (5C n.S.C. 
784). 

(d) (1) Disclosure of classified Infor- 
mation (18 XJ^.C. 798, 50 U.S.C. 783); 
and (2) disclosure of confidential in- 
formation (18 n.S.C. 1905). 

(e) Habitual use of intoxicants to 
excess (5 U.S.C. 7352). 

(f) Misuse of a Government vehicle 
(31 n.S.C. 638a). 

(g) Misuse of the franking prlvUege 
(18 U.S.C. 1719). 

(h) Use of deceit in an examination 
or persomiel action in connection with 
Government employment (is U.S.C. 
1917). 
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(i) Fraud or false statements in a 
Government matter (18 U.S.C. loOl). 

(J) Multilating or destroying a public 
record (18 U.S.C. 2071). 

(k) Counterfeiting and forging tnrns- 
portation requests (IB U.S.C. 508). 

(1)(1) Erabeslement of Government 
money or property (18 U.S.C. 641): (2) 
failing to account for public money (IB 
U.S.C. 643); and (3) embezzlement of 
the mQri<fy or property of arn*>ier 
person in the possession of an* en. 
ee by reason of his employment ii^ 
U.S.C. 654). 

(m) Unauthorized use of documents 
relating to claims from or by the Gov- 
ernment (IS U.S.C. 285). 

(n) Acting as the agent of a foreign 
principal registered under the Foreign 
Agents ^Registration Act (18 U.S.C. 
219). 

(0) Engaging in violation of merit 
system principles (5 U.S.C. 2301). 

(p) Engaging in prohibited personnel 
practices (5 U.S.C. 2302). 

[Order No. 330-C3. 30 FR 17202, Dec 31. 
1969. as amended by Order No. 383^7. 32 
FR 13217. Sept. 19, 1967: Order No. 960-81. 
46 FR 52358. Oct. 27, 19811 

5 45.735-22 Reporting of outside interests 
by penons ether than special GoTcm- 
ment employees. 

(a) Each employee occupying a posi- 
tion designated in paragraph (c) of 
this section, and who Is not required to 
submit a finanpial disclosiu'e report 
under 9 45.735-27 of this title, shall 
submit to the head of his division a 
statement on a form -made available 
through the appropriate division ad- 
ministrative office, setting forth the 
following Inf onnatiom 

(1) A list of the names of all corpora- 
tions, companies, firms, or other busi- 
ness enterprises, partnerships, non- 
profit organizations, and educational 
or other institutions with or in which 
he, hia spouse, minor child or other 
member of his immediate household 
has— 

(i) Any connection as an employee, 
officer, owner, director, member, triist- 
ee. partner, adviser or consultant: or 

(11) Any continuing financial inter- 
est, through a pension or retirement 
plan, shared income, or other arrange- 
ment as a result of any current or 
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prior employraent or business or pro- 
fessional association: or 

(iii) Any financial Interest through 
the ownership of stoclc« stock options, 
bonds, securities, or other arrange- 
ments including trusts, except those iS- 
nancial interests described In S 45.735- 
5(b). 

(2) A list of the names of his credi- 
tors and the creditors of his spouse, 
minor child or other member of his 
Immediate household, other than 
those creditors to whom any such 
person may be Indebted by reason of a 
mortgage on property which he occu- 
pies as a personal residence or to 
whom such person may be Indebted 
for current and ordinary household 
and living expenses such as those In- 
curred for household furnishings, an 
automobile, education, vacations or 
the like. 

(3) A list of his Interests and those 
of his spouse, minor child or other 
member of his immediate household 
In real property or rights In lands, 
other than property which he occupies 
as a personal residence. 

For the purpose of this section 
"member of his immediate household" 
means a resident of the emplcy^fie's 
household who Is related to hini by 
blood. 

(b) Each employee deslgnaicd In 
paragraph (c) of this section who 
enters upon duty after the date of this 
order, and who Is not required to 
submit a financial disclosure report 
under 5 45.735-27 of this title, shaU 
submit such statement not later than 
30 days after the date of his entrance 
on duty or 90 days after the effective 
date of this order, whichever Is later. 

(c) Statements of employment and 
financial interest are required of the 
following employees: 

(1) Office of the Attorney General: 

Counsellor 
SP«ciu AssistAnts 
Special CounselA 

(2) Office of the Deputy Attorney 
General: 

Associate Deputy Attorneys General 
Executive Assistant 

(3) Office of the Associate Attorney 
General: 

Deputy Associate Attorneys General 
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Special Assistants 

(4) Office of the Solicitor General: 
Tax Assistant 

(5) Office of Legal Counsel: 
Deputy Assistant Attorneys General 

( 6 ) Office of Legal Policy: 
Deputy Assistant Attorneys General 

(7) Office of Legislative Affairs: 

Deputy Assistant Attorneys General 
Chief. Legislative and Legal Section 

(8) Justice Management Division: 

Deputy Assistant Attorneys General 
Staff Directors 
Admlnistmtlve Counsel 

(9) Office of Professional Responsi- 
bUity: 

Counsel on Professional Responsibility 
Deputy Counsel 
Assistant Counsels 

(10) Commimlty Relations Service: 

Deputy Director 
Associate Director 
Chief Counsel 
Reslonal Directors 

(11) Antitrust Division: 

Deputy Assistant Attorney General 
Director of Economic Policy Office 
Director of Operations 
Deputy Director of Operations 
Director. Policy Planning Office 
Section Chiefs 
Field Office Chiefs 

(12) CivU Division: 

Deputy Assistant Attorney General 
Section Chiefs 

(13) Civil Rights Division; 

Deputy Assistant Attorneys General 
Special Assistants 
Executive Officer 
Section Chiefs 
Dlrector<s) of Offices 

(14) Criminal Division: 

Deputy Assistant Altcmeys General 
Section Chiefs 

(15) Land and Kcturul Resources Di- 
vision: 

Deputy Assistant Attorneys General 
Section Chiefs 

(16) Tax Division: 
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Deputy Assistant Attorneys General 
Section Chiefs 

(17) Federal Bureau of Investigation: 

Assistant Director. Administrative Services 
Division 

(18) National Institute of Correc- 
tions (Bureau of Prisons): 

Director. National Institute of Corrections 
Employees classified at GS-I3 or above who 
are In positions involving: (i) Contracting 
or procu: ' tnenc or (U) administering, au- 
diting or monitoring grants and contracts 

(19) Drug Enforcement Administra- 
tion: 

Assistant Administrators 
Office Directors 
Chief Coimsel 
Chief Inspector 
Controller 

Laboratory Directors 
Regional Directors 

Chief. Administrative Services Division 
Contract and Procurement Officer 
Contract Specialists, GS-is and above 
Chief. Compll«nce Division 
Section Chiefs. Compliance Division 
Project Officer. CS-13 and above 

(20) Immigration and Naturalization 
Service: 

Associate Commissioner. Management 
Assistant Commissioner. Administration 
Regional Commissioners 
Deputy Regional Commissioners 
Associate Deputy Regional Commissioners, 
Management 

(21) Office of Justice Assistance, He- 
search and Statistics: 

Assistant Directors 

Special ^T,^:Jji5iit3 to the Director and thi 

Aaalatfut Dtriictors 
QenerJi, C'^wns**! 

Administrator. Law Enforcement Auilstance 

Administration 
Administrator Office of JuvenUe Justice 

and Delinquency Prevention 
Director National Institute of Justice 
Director. Bureau of Justice SUtlstlcs 
All Deputy Administrators of the above of- 
fices 

Employees classified st GS-13 or above vtho 
arc in positions involving: ci) Contracting 
or procurement, or (II) odminliiterlrig. au- 
diting or monitoring grants and contracts. 

(22) United States Marshals Service: 
Director 

Deputy Director 
united States Marshals 
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(d) Changes In» or additions to» the 
information coniafned in an employ- 
ee's statement of empljvm^nt and fi- 
nancial interests shall be reported in a 
supplementary statement as of June 
30 each year. If no changes or addi- 
tions occur, a negative report is re- 
quired. Notwithstanding the filing of 
the annual report required by this sec- 
tion, each employee shall at ail tt\nes 
avoid acquiring a financial Interest 
that could result, or taWni ari actli^n 
that would" result. In a violation of the 
conflict-of-interest provisions s^t forth 
in this part. 

(e) If any Information required to be 
included on a statement of employ- 
ment and financial interests or supple- 
mentary statement, including holdings 
placed In trust. Is not known to the 
employee but Is known to another 
person, the employee shall request 
that other person to submit informa- 
tion in his behalf. 

(f ) Paragraph (a) of this section does 
not require an employee to submit any 
information relating to his connection 
with, or Interest in, a professional soci- 
ety or a charitable, religious, social, 
fraternal, recreational, public service, 
civic, or political organization or a 
similar organization not conducted as 
a business enterprise. For the purpose 
of this section, educational and other 
Institutions doinj research and devel- 
opment or related work Involving 
grants of money from or contracts 
with the Government are deemed 
"business enterprises" and are re- 
quired to be included in an employee's 
statement of employment and flnan> 
cial interests. 

(g) The Department shall hold each 
statemiinC of employment and flnan- 
citl intereau in confidence, and each 
statement shall be maintained in con- 
/i^'t^nUal files in the Immediate office 
o; the division head. Each division 
head shall designate which employees 
are authorized to review and retain 
the statements and shall limit such 
designation tc those employees who 
are Ills immediate assistants. Employ- 
ees se designated are responsible for 
malntLining the statements in confi- 
dence and shall not allow access to, or 
allow Information to be disclose d 
from, a statement Cixcept to carry out 
the purpcJ^; of this part. The Depart- 
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ment may not disclose Inlormatlon 
from a statement except as the Civil 
Service Commission or the Associate 
Attorney General mcy determine for 
Kood cause. Upon termination of the 
employment in the Department of any 
person subject to thJLs section, state- 
ments which he has submitted in ac- 
cordance with paragraph (a) of this 
section shall be disposed of in accord- 
ance with established Department pro- 
cedures applicable to coriidentlal 
records. In the event an employee sub- 
ject to this section Is transferred 
within the Department, statements 
which he has filed pursuant to para- 
graph (a) of this section shall be trans- 
ferred to the head of the division to 
which the employee Ls reassigned. 

(h) The statements of employment 
and financial interests and supplemen- 
tary statements' required of employees 
are in addition to. and not in substitu- 
tion for. or in derogation ot any simi- 
lar requirement imposed by law. order 
or regulation. The submission of a 
statement by an employee does not 
permit him or any other person to par- 
ticipate in a matter in which his or the 
other person's participation Is prohib- 
ited by law, order, or regulation. 

(I) Any employee who believes that 
his position has been Improperly de- 
termined to be subject, to the report- 
ing rcaulremeats of 9 45.735-22 may 
obtain review of such determination 
through the grie vance procedure set 
forth in 28 CPR Part 46 [At 36 FR 
12096. June 25. 1971. 28 CFR Part 46 
was removed]. 

(28n^.C.S09. SIO) 

[Order No. 350-65. 30 PR mo2, Dec. 31. 
1965. ss amended by Order No. 383-67. 32 
FR 13217. Sept, 19. 1967: Order No. 412-619. 
34 PR 5726. Mar. 27. 1969: Order No. 653-7S. 

41 PR 27317. July 2. 1976: Order No. 699-77. 

42 PR 15315. Mar. 21. im: Order No. 732- 
77. 42 PR 35D70. Juiyl3. 1977: Order No. 
899-ao. 45 PR 43703. June 30. 1980: Order 
No. 960-61. 46 PR 5233S. Oct, 27. 1981] 

8 45.735-23 Repcning of outride InterestA 
by special Government employevss, 
(a) A special Government eniTjloyee 
shall submit to the head of his division 
a statement of employment and finan- 
cial interests wh'ch reports: U) All 
other employment, and (2) those fi- 
nancial interests which the head of his 
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division determines are relevant In the 
light of the duties he Is to perform. 

(b) A statement required under this 
section shall be submitted at the time 
of employment and shall be kept cur- 
rent throughout the period of employ- 
ment by the filing of supplementary 
statements In accordance with the re- 
quirements of 5 45.735-22(d). State- 
ments shall be on forms made avail- 
able through division administrative 
officers, 

(c) This section shall not be con- 
strued as requiring the submission of 
Information referred to in 9 45.735- 
22(f). 

(d) Paragraphs (g) and (h) of 
5 45.735-22 shall be applicable with re- 
spect to statements required by this 
section. 

[Order No. 350-65. 30 PR 17202. Dec. 31. 
1965. as amended by Order No. 383-67. 33 
FR 13218. Sept. 19. 19671 

§ 45.73S-24 Rcriewing statcmenU of finan- 
cial interests. 

(a) The head of each division shaU 
review financial statements required 
of any of iiis subordinates by 
S 9 45.735-22 and 45.735-23 to deter- 
mine whether there exists a conflict, 
or possibility of conflict, between the 
Interests of a subordinate and the per- 
formance of his service for the Gov- 
ernment. If the head of the division 
determines that such a conflict or pos- 
sibility of cbnillct exists, he sh^ll con- 
si£lt with the subordinate. U he con- 
cludes that ^medial action should be 
talcen. he shall refer the statement to 
the Associate Attorney General, 
through the Department Counselor, 
vfith. his recommendation for such 
action. The Associate Attorney Gener* 
al« after such Investigation as he 
deems necessary, shall direct appropri- 
ate remedial action if he deems it nec- 
essary. 

Cb) Remedial action may Include, but 
1? not limited to: 

(1) Changes in assigned duties. 

(2) Divestment by the employee of 
his conflicting interest. 

(3) Disqualification for a particular 
action. 

(4) Exemption pursuant to 9 45.735- 

5. 

(5) Disciplinary action. 
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[Order No. 350-85. 30 PR 17202. Dec. 31. 
1965. u tmended by Order No. 699-77, 42 
PR 15315. Mar. 31. 1977] 

§ 45,735-25 SuppIemintiU reruiations. 

The head5 of divisions may issue 
supplemental and Implementing regu- 
lations not inconsistent with this part. 

9 45.735-26 Desi^ated Agency Ethics Of- 
nciaL 

(a) The Assistant Attorney General 
for Adlmlnistratlon Is the ''desfsziated 
agency ethics official** (DAEO) for 
this Department. Each division head la 
clirecte<l to nominate an individual to 
be (designated by the DAEO as a 
Deputy DAEO for the component 
under the division head's supervision. 

(b) In addition to the duties listed in 
5 CFU 738.203, the DAEO shaU pro- 
vide for the regular distribution of 
conduct regulations Co employees, and 
otherwise ossiA- the Offices. Boards 
and Divisions in meeting their respon- 
sibilities under this part. 

(c) Each Deputy DAEO. under the 
general supervision and guidance of 
the DAEO. shall have responslbUlty 
for coordinating and ma^p^igfng the De- 
partment's Ethics Program within his 
or her component, including the edu- 
cation and counselling of employees 
on matters of conduct and profession- 
al ethics. 

(d) Each Deputy DAEO. within his 
or her component, shall: 

(1) Assist in this review and certifica- 
tion of public financial disclosure 
statements filed imder the Ethics in 
Government Act of 1978 as required 
by 28 CFR 45.735-27(d); 

(2) Assist in the review and certifica- 
tion of any confidential financial dis- 
closure reports filed by employees; 

(3) Counsel employees with regard 
to actual or potential conflicts of in- 
terest and other ethical standards: 

(4) Counsel departing and former 
employees on post-employment con- 
flicts of interest standards: 

(5) Provide training and education in 
standards of conduct for all employ- 
ees: 

(6) Provide for the efficient dissemi- 
nation, collection and review of public 
and confidential financial disclosure 
statements required by the Ethics In 
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Government Act of 1978 and regula. 
tlons published thereunder: 

(7) Report annually to the DAEO 
any circumstances or situations which 
have resulted or may result in non- 
compliance with ethics laws and regu- 
lations: 

(8) Assist the division head in taking 
prompt and effective action, including 
administrative action, to remedy: 

(1) Violations or potential violations, 
or appearances thereof, of the Depart, 
ment's standards of conduct, including 
post-employment regulations: 

(U) The faUure to fUe a financial dls. 
closure report or portions thereof: 

(ill) Potential or actual conflicts of 
interest, or appearances thereof, 
which were disclosed on a financial 
disclosure report; and 

(iv) Potential or actual violation of 
other^laws governing the conduct or fl- 
nanclal holdings of officers or employ* 
ees of the Department; 

(9) Assist the division head in ensur- 
ing that ordered remedial actions, in* 
eluding divestiture and dlsquallfica* 
tion. are actually taken; and 

(10) Perform other duties as re* 
quired by the DAEO, the Attorney 
General, or, when appropriate, the 
Office oZ Government Ethics. 

(e) Each division head will notify the 
DAEO when that division's Deputy 
DAEO is no longer able to serve and 
■will nominate a new Deputy DAEO to 
be appointed by the DAEO. 

(Order No. 960-81, 46 FR 53359. Oct. 27. 
1981, and Order No.1049-84, 49 FR 5921, 
Feb. 16. 19841 

S 45.735-27 Public financial disclosure re- 
quirements. 

(a) PenoTts required to file. (1) 
Except as provided in paragraph (a)(2) 
of this section^ the following persons 
must file a public financial dlsclostire 
report as required by Title II of the 
Ethics in Government Act of 1978: 

(i) Each employee in the Depart- 
ment of Justice whose salary is fixed 
under fiubchapter II of Chapter 53 of 
Title 5. United States Code (the Exec* 
utlve Schedule): 

(11) Each employee whose position is 
classified at GS-16 or above of the 
General Schedule prescribed by 5 
U,S.C. 5332 or whose salary Is required 
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by law to be esublished at the mini- 
mum rate of basic Piiy for level GS-16 
or above of the General Schedule; 

(ill) Each United States Attorney; 

(iv) E2ich Assistant United States At- 
torney occupying a supervisory posi- 
tion whose optimum pay level is estab- 
lished at the equivalent of the mini- 
mum rate of basic pay for GS-16 or 
above and who is actually compensat- 
ed at a rate of pay equal to or greater 
than the minimum rate of basic pay 
for GS-16. 

(V) Each employee appointed pursu- 
ant to section 3105 of Title 5. United 
States Code (Administrative Xiaw 
Judges): 

(vi) Each employee who is In a posi- 
tion which is excepted from the com- 
petitive service because it Is of a confi- 
dential or policy- making char acter 
(Schedule C), as set forth in 5 CFR 
213.3310 ^ and who has a role In advis- 
ing or making policy determinations 
with respect to agency programs or 
policies. Schedule C employees having 
policy-making roles, such as Special 
Assistants to the head of a division, 
must file a report under this provision, 
but Schedule C employees who do not 
have a policy role, such as chauffeurs, 
private secretaries, and stenographers, 
need not; 

(vii) Any other employee .(other 
than an Assistant United States Attor- 
ney or an employee compensated 
under the General Schedule), includ- 
ing a special government employee, 
paid at a rate equal to or greater than 
the minimum rate of basic pay estab* 
Ushed for level GS-16 of the General 
Schedule; and 

(viU) Any person nominated by the 
President to a position described in 
paragraphs (a)(l)(i) through (a)(l)(vil) 
of this section appointment to which 
requires the advice and consent of the 
Senate. 

(2) An employee identified in para- 
graph (a)(1) of this section who Is re- 
tained, designated, appointed or em- 
ployed to perform services on all or 
part of 60 or fewer days in a calendar 
year is not required to file a public fi- 
nancial disclosure report. However, an 
employee who was initially expected 



•Section 213.3310 was supeneded by a 
document published at 48 FR 20147. Apr. 3, 
1981. revising Part 213 in its entirety. 
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to perform n 60 or fewer 

days liut whi- tUcr^jLfter performs 
services on more rnan CO days in a cal- 
endar y^^ar must immetUately comply 
with the public disclosure require- 
ments as if he had been covered by 
those requirements as of the date of 
his Initial retention, designation, ap- 
pointment, or ethployment. 

(b) Time of filing. (1) Each employee 
described in paragraph (a) of this sec- 
tion must file a report: <i) Within 30 
days of assuming his position, unless 
he has left another position In the Ex- 
ecutive Branch covered by the public 
disclosure requirements; (il) annually, 
on or before May 15. covering the pre- 
ceding calendar yean and (ill) within 
30 days of leaving his position, unless 
he accepts another position in the Ex- 
ecutive Branch covered by the public 
disclosure requirements, 

(2) The reviewing official designated 
In paragraph (d) of thS section may. 
for good cause, extend the deadline 
for filing reports identified in para- 
graph (a)(1) of this section for up to 
20 days. The reviewing official may 
grant an extension of up to 15 addi- 
tional days If the employee submits in 
writing reasons which establish good 
cause for an extension. Any further 
extension must be approved by the Di- 
rector of the Office of Government 
Ethics. 

(3) A person nominated to a position 
appointment to which requires the 
advice and consent of the Senate must 
file, his report within 5 days of the 
transmittal of his nomination to the 
Senate by the President. 

(4) The Assistant Attorney General 
f or Admtiiiistratlon and an employee In 
or nomi^:t:e to a position appointment 
to whlcLi requires the advice and con- 
sent of the Senate shall furnish a copy 
of his report to the Director of the 
Office of Government Ethics at the 
time he files the original report \7ith 
the appropriate reviewing official. 

(c) Approvals by Director of the 
Office of Government Ethics. A public- 
ly available waiver permitting the 
omission of information pertaining to 
certain gifts under section 202(a)(2) of 
the Act and the approval of blind 
trusts under section 202(f)(3)(D) of 
the Act may ozUy be granted by the 
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Director of the Office of Covemment 
Ethics. 

' <d) Identification of reviewing offi- 
cials, (1) Reports filed by employees 
described In paragraph (a) of this sec- 
tion shall be filed with and reviewed 
by the following officials: 

(1) The Associate Attorney General 
shall review reports filed by the Attor- 
ney General and any employee In the 
Office of the Attorney General; 

(U) The Attorney General shall 
review reports filed by the Deputy At- 
torney General; 

(lii) The Deputy Attorney General 
shall review reports filed by the Asso- 
ciate Attorney General, Solicitor Gen- 
eralt Director of the Federal Bureau of 
Investigation, and the head ot each di- 
vision under his supervision: 

(iv) The Associate Attorney General 
shall review reports filed by the head 
of each division not Included In para- 
graph (d)(I)(iU) of this section: 

(V) The Director of the Executive 
Office for United States Attorneys 
shall review reports filed by United 
States Attorneys and Assistant United 
States Attorneys; 

(vl) Except as provided above, the 
head of each division shall review re- 
ports filed by employees of that divi- 
sion. 

(2) The function of reviewing reports 
under paragraphs (d)(l)(Ul) through 
(d)(I)(vi) of this section may be dele- 
gated to an Associate Deputy Attorney 
General, Deputy ,*issoclate Attorney 
General, or deputy, associate, or assist- 
ant head of a division, as the case may 
be. 

(3) The report filed by a person 
nominated to a position appointment 
to which requires the advice and con- 
sent of the Senate shall be filed with 
and reviewed by the official designat- 
ed In paragraph (d)(1) of this section 
as having responsibility for reviewing 
reports filed by the Incumbent In the 
position. 

(4) Each reviewing official Is respon- 
sible for ensuring that reports re- 
quired to be filed with him are filed In 
a complete and timely manner. 

(e) Review procetfure. (i) Each re- 
viewing official shall endeavor to 
review each report filed with him 
within 15 days of receiving it (and 
shall review the report within 60 days 
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of receipt) to determine whether, on 
the basis of Information contained in 
the report, the reporting Individual Is 
in compliance with applicable laws and 
regulations governing conflicts of in- 
terest and apparent conflicts of inter- 
est. 

(2) If the reviewing official believes 
additional Information is required to 
be submitted, he shall notify the Indi- 
vidual and inform him of the date on 
which the additional information must 
be submitted. 

(3) If. on the basis of information 
contained In the report, the reviewing 
official Is of the opinion that the re- 
porting Individual is In compliance 
with applicable laws and regulations, 
he shall sign the report and forward it 
to the Assistant Attorney for Adminis- 
tration. The reviewing official shall 
retain a copy of the report. 

(4) If. on the basis of information 
contained In the report, the reviewing 
official believes that the reporting In- 
dividual Is not In compliance with ap* 
pllcable laws and regulations, he shall 
notify the Individual, state what reme- 
dial action he believes Is appropriate, 
and afford the reporting Individual a 
reasonable opportunity to jubmlt an 
oral or written response. 

(5) If, after considering the report- 
ing Individual's response, the review- 
ing official concludes that the report- 
ing Individual Is not In compliance 
with applicable law[5 and regulations 
and that the reporting Individual has 
not talren adequate measures to come 
Into compliance, the reviewing official 
shall refer the matter to the Associate 
Attorney General (or if referral to the 
Associate Attorney General Is Inappro- 
priate, to the Deputy Attorney Gener- 
al) with his recommendation regarding 
remedial action to be taken. 

(6) After such investigation as he 
deems appropriate, the Associate At- 
torney General shall direct remedial 
action or refer the matter to the At- 
torney General. Deputy Attorney 
General, or Solicitor General for ap- 
propriate action, including possible re- 
ferral to the President if the situation 
Involves an employee In a position ap- 
pointment to which requires the 
advice and consent of the Senate. 
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(7) Remedial action under this sub« 
section may Include, but ia not limited 
to: 

(D Divestiture: 

(II) Restitution; 

(III) Establishment of a blind trust: 
(Iv) Request for exemption under 18 

U^.C. 208(b): or 

(v) Disqualification, transfer, reas- 
signment, limitation of duties, or dis- 
charge. * 

(8) When satisfactory measures have 
been taken to resolve any problems 
Identified in the review process, the re- 
viewing official or ths official ordering 
remedial action shall sign the report 
with such notations and comments as 
may be appropriate. 

(f) Public availability of report (1) 
The Assistant Attorney General for 
Administration shall provide for the 
inspection of a report by, or the fur- 
nishing of a copy of a report to, any 
person upon request within 15 days 
after the report Is filed with the ap- 
propriate reviewlns official. 

(2) If the Assbtant Attorney Gener- 
al for Administration has not yet re- 
ceived the report, slsned by the re- 
viewing official, which a member of 
the public Ufts requested to Inspect or 
copy, the Assistant Attorney General 
for Administration shall request the 
reviewing official to ensure that the 
report Is immediately made available 
for inspection or copying. 

[Order No. 832-79. 44 FR 298D1, May 23. 
1979, as amended by Order No. 1013-33. 48 
FR 23184« May 24, 19831 



AFrarDix--CoDE of Ethics roR 
GovzRSmzxT Servics 

[H. Con. Res. No. 179. a5th Cong.] 

Re30lv«i by the Home of Representatives 
<the Senate concurrtnff). That It Is the sense 
of the Congress that the following Code of 
Ethics should be adhered to- by all Oovem- 
ment employees. Including officeholders: 

Any penon in Government service should; 

1. Put loyalty to the highest moral princi- 
ples and to country above loyalty to per- 
sons, party, or Government department. 

2. Uphold the Coiutitution. laws, and legal 
regulatloiu of the United States and of all 
eovemmenta therein and never be a party 
to their evasion. 

3. Give a fuU day's labor for a full day's 
pay: flrlving to the performance of his duties 
his earnest effort and beat thought. 
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4. Seek to find and employ more efficient 
and economical ways of getting taslcs accom- 
plbhed. 

9. Never dlscrlmlnnte unfairly by the db- 
pensing of special favors or privileges to 
anyone, whether for remuneration or not: 
and never accepi, for hitriself or his family, 
favors or benefits unaer circumstances 
which might be construed by reasonable 
persons as Influencing the performance of 
hb governmental duties. 

6. Make no private promises of any kind 
binding upon the duties of office, since a 
Government employee has no private word 
which can be binding on public duty. 

7.. Engage In no business with the Govern- 
ment, either directly or indirectly, which U 
Inconsbtent with the conscientious perforai- 
ance of his governmental duties. 

8. Never use any Information coming to 
him confidentially In the performance of 
governmental duties as a means for making 
private profit. 

9. Expose corruption whenever discovered. 

10. Uphold these principles, ever conscious 
that public office Is a public trust. Passed 
July a, 1998. 
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or IirrrazsT Psovisiona or Pes. L. 87-849, 
76 Stat. iii9. AmovzD Ocroan 23. 1962 

XifTRooncnON 

Public Law 87-849. which came into force 
January 21. 1963. affected seven statutes 
which applied to officers and employees of 
the Government and were generally spoken 
of as the "conflict of Interest" laws. These 
included six sections of the criminal code, 18 
U.S.C. 316, 281. 263, 284, 434. and 1914* and 
a statute containing no penalties, section 
190 of the Revised Statutes (5 X3J3,C. 99). 
Pub. L. 87-849 (sometimes referred to here- 
inafter as "the Act") repealed section 190 
and one of the criminal statutes, la U^S.C. 
216, without replacing them.' In addition It 



'Section 190 of the Revised Statutes (9 
U.S.C. 99). which was repealed by section 3 
of Pub. L. 87-B49. applied to a former officer 
or employee of the Government who had 
served In a department of the executive 
branch. It prohibited him. for a period of 
two years after hb employnient had ceased, 
from representing anyone In the prosecu- 
tion of a claim against the United States 
which was pending In that or any other ex- 
ecutive department during hb period of em- 
ployment. The subject of postemployment 
activities of former Government officers 
and employees was abo dealt with In an- 
other statute which was repealed. 18 U.S.C. 
284. Pub. L. 87-849 covers the subject in a 
Continued 
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repealed and supplanted the other five 
crimlnai su^utex It ts the purpose of this 
memorandum to sumroajize the new law 
and to describe the principal differences be* 
tween it tmd the legislation It has replaced. 

The Act ^iccomplished its revisions by en- 
acUns new sections 203. 305. 207. 20B. and 
209 of Title IB of the United SUtes Code 
a^i'J providing that they supplant the above- 
rr.eutioned sections 38 1. 283. 284. 434 and 
1914 of Title 18 respectively.* It will be con- 
venient, therefore, after summarizing the 
principal provisions of the new sections, to 
examine each section separately, comparing 
It with Its precursor bcrfore parsing to the 
next. First of all. however, it is necessary to 
describe the badcgroimd and provisions of 
the new 18 \3Ja.C. 202(a). which has no 
counterpart among the statutes formerly In 
effect. 

STxczAL oovouncxirmcrLOTns— Kxw XI 
U.8.C. 3oa(a} 

In the main tfle prior conflict of Interest 
laws Imposed the same restrictions on Indi- 
viduals who serve the Qovemment Intermit- 
tently or for a short period of time as on 
those who serve full-time. The consequences 
of this generalized treatment were pointed 
out in the following paragraph of the 
Senate Judiciary Committee report on the 
blU which became Pub. I*. 87-849: ' 

In considering the application of present 
Ia*c in relation to the Government's utiliza- 
tion of temporary or Intermlttsat consult- 
ants and advisers. It must be emphasized 
th&t moat of the existing conflict-of-interest 
statutes were enacted in the i9th centiur— 
thAt b, at a time when persons outside the 
Qovemment rarely served it In this way. 
The laws were therefore directed at activi- 
ties of regular Government employees, and 
their present impact on the occasionally 
needed experts— those whose m«fn xrori: is 
performed outside the Qovemment— is 



single section enacted as the new 18 UJS.C, 
207. 

18 n.S.C. 216, which was repealed by sec- 
tion Kc) of Pub. L. 87-849, prohibited the 
payment to or acceptance by a Member of 
Congress or officer or employee of the Gov- 
ernment of any money or thing of value for 
Blvlng or procuring a Govemmtcit contract. 
Since this offense is witMn the scope of the 
newly enacted la UAC. 201 and 18 U.a.C. 
203. relating to bribery and conflicts of in- 
terest. respecUvely, section 2J8 la no longer 
necessary. 

•See section 2 of Pub. L. 87-849. la U.S.C. 
281 and 18 U.S.C. 283 were not completely 
set aside by section 2 but remain in effect to 
the extent that they apply to retired offi- 
cers of the Armed Forces (see "Retired Offi- 
cers of the Armed Forces," infra). 

» S. Rept, 2213, 87th Cong., 2d seas., p. 6. 
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unduly severe. This harsh impact constl- 
tutes an appreciable deterrent to the Qov- 
cj^enfs obtaining needed part-time aerv- 

The recruiting problem noted by the Com. 
mlttee generated a major part of the Impe. 
tua for the enactment of Pub. L. 87-849. The 
Act dealt with the problem by creating a 
category of Government employees termed 
••special Government employees'* »nd by ex- 
cepting persons in this category from cer- 
tain of the prohibitions imposed on ordi- 
nary employees. The new 18 U.a.C. 202(a) 
defines the term '•special Government em- 
ployee" to include, among others, officers 
and employees of the departments and 
agencies who are appointed or employed to 
serve, with or without compensation, for not 
more than 130 days during any period of 
365 consecutive days either on a full-time or 
Intermittent basis. 

zxnsuART or thx maiw coitrucr or LWiuusr 
raovisxoNs or rus. l. 8T-i4f 

A regular officer or employee of the Gov- 
ernment — that is, one appointed or em- 
ployed to serve more than 130 days In any 
period of 365 days— is In general subject to 
the following major prohibitions (the du- 
tions are to the new sections of Title 18): 

1. He may not. except In the discharge of 
his official duties, represent anyone el5f> 
before a court or Government agency in a 
matter in which the United SUtes is a party 
or has an Interest. This prohibition applies 
both to paid and unpaid representation of 
another (18 n.S.C. 203 and 205). 

3. He may not participate in his ffovem- 
mental capacity In any matter In which he. 
his spouse, minor child, outside business as- 
sociate or person with whom he U negotiat- 
ing for employment has a financial Interest 
(18 U.S.C 308). 

3. He may not. after his Qovemment em- 
ployment has ended, represent anyone 
other than the United States In connection 
with a matter In which the United States is 
a party or has an Interest and In which he 
participated personally and substantially 
for the Government ( is U^.C. 207(a)). 

4. He may not, for 1 year after his Qovem- 
ment employment has ended, represent 
anyone other than the United States In con- 
nection with a matter in which the United 
States is a party or has an interest and 
which was within the boundaries of his offi- 
cial responsibility' during the last year of 



*The term •'official responsibility" Is de- 
fined by the new 18 U.S.C. 202(b) to mean 
••the direct administrative or operating au- 
thority, whether intermediate or final, and 
either exercisable alone or with others, and 
either personally or through subordinates, 
to approve, disapprove, or otherwise direct 
Government action.'* 
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his Government service (18 n.S.C. 207(b)). 
This temporary restraint of couree gives 
way to the permanent restraint described In 
paragraph 3 If the matter Is one in which he 
participated personally and subsLimtially. 

5. He may not receive any salary, or sup- 
plementation of his Government salary, 
from 1 private source as compensation for 
his services to the Government (18 U.S.C. 
209). 

A special Government employee Is In gen* 
eral subject only to the following major pro* 
hlbltlons: 

1. (a) He may not, except in the discharge 
of his official duties, represent anyone else 
before t court or Government, a^rency in a 
matter in which the United States Is a party 
or has an interest vid In which he hna at 
any time participated personally and sub- 
stantially for the Government (18 XJ^.C. 
203 and 205). 

(b) He may not, except in the discharge of 
his official duties, represent anyone else in a 
matter pending before the ocency he serves 
unless he has served there no more than 60 
days during the past 365 (18 U^.C. 203 and 
205). He Is bound by this restraint despite 
the fact that the matter Is not one in which 
he has ever participated personally and sub- 
stantially. 

The restrictions described in subpara- 
graphs (a) and (b) apply to both paid and 
unpaid representation of another. These re* 
strictlona in combination are. of course, less 
extensive than the one described in the cor- 
respondlnff parasraph 1 in the list set forth 
above with regard to regular employees. . 

2. He may not participate in his govern- 
mental capacity in any matter in which he. 
his spouse, minor child, outside businesa as^* 
loclate or person with whom he Is negoilal- 
ing for employment has a financial interest 
(18n^.C. 208). 

3. He may not. after his Government em- 
ployment has ended, represent anyone 
other than the United States in connection 
with a matter in which the United sutes Is 
a party or has an interest and in which he 
Participated personally and substantially 
for the Government (18 U.S.C. 207(a)). 

4. He may not. for 1 year after his Govern- 
ment employment has ended, represent 
anyone other than the United States in con- 
nection with a matter in which the United 
StatM la a party or has an interest and 
which was within the boundaries of his offi- 
cial responslblUty during the last year of his 
Government Service (18 U^.C. 207(b)). This 
temporary restraint of course gives way to 
tnc Permanent restriction described In para* 
iraph 3 If the matter is one in lYhlch he par- 
ticipated personally and substantially. 

It will be seen that paragraphs 2, 3 and 4 
for special Government employees are the 
same the corresponding paragraphs for 
for regular employees, paragraph 5 for the 
latter, describing the bar against the receipt 
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of salary for Government work from a pri- 
vate source does not apply to special Qov- 
emment employees. 

As it appears below, there are a number of 
exceptions to the prohibitions surxmiarized 
In the two lists. 

COHFAHISON Of OLD AND NEW COHfUCT Of IN- 

ixncsT SECTIONS Of Tmx 1 a. uHrrrD statxs 

CODE 

New 18 U.S.C. 20i. Subsection (a) of this 
section in general prohibits a Member of 
Congress and an officer or employee of the 
United States In any branch or a«cncy of 
the Government from soliciting or receiving 
compensation for services rendered on 
behalX of another person before a Govern- 
ment department or agency Iri relation to 
any particular matter In which the United 
sutes is a party or has a direct and substan- 
tial interest. The subsection does not pre- 
clude compensation for services rendered on 
behalf of another in court. 

Subsection (a) is essentially a rewrite of 
the repealed portion of 18 U.ac 281. How- 
ever, subsections (b) and (c) have no coun- 
terparts in the previous statutes. 

Subsection (b) makes It unlawful for 
anyone to offer or pay compensation the so- 
licitation or receipt of which is barred by 
subsection (a). 

Subsection (c) narrows the application of 
subsection (a) in the case of a person serv- 
ing as a special Government employee to 
two. and only two. situations. First, subsec- 
tion (c) bars him from rendering services 
before the Govertmient on behalf of others, 
for compensaUon* in relation to a matter in- 
volving a specific party or parties In which 
he has participated personally and substan- 
tially in the course of his Government 
duties. And second, it bars him from such 
activities in relation to a matter involving a 
specific party or parties, even though he has 
not participated In the matter personally 
and substantially, if it la pending in his de- 
partment or agency and he has served 
therein more than 60 days in thfl Ixmnedl- 
ately preceding period of a year. 

New 18 C/.SiC ZOS. This section contains 
two major prohibitions. The first prevents 
an officer or employee of the United States 
in any branch or agency of the Government 
from acting as agent or attorney for pros* 
ecu ting any claim against the United States. 
Including a claim in court* whether forcom* 
pensatlon or not. It also prevents him from 
receiving a gratuity, or a share or interest in 
any such claim, for assistance in the pros- 
ecution thereof. This portion of section 205 
is similar to the repealed portion of 18 
U.S.C. 283. which dealt only with claims 
against the United States, but it omits a bar 
contained in the latter~i.e.. a bar against 
rendering uncompensated aid or assistance 
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in th« prosecution or support of a d&im 
aviinst the United SUtes. 

The second main prohibition of section 
305 la concerned with more than claims. It 
prrcluUes an officer or employee of the Gov- 
e-Tunent from actins as a^nt or attorney 
for anyone else before a department, agency 
or court in connection with any particular 
matter in which the United SUtes Is a party 
or has a direct and substantial interest. 

Section 309 provides for the same limited 
application to a special Oovemroent em- 
ployee as secUon 203. In short, it precludes 
him from actini as acent or attorney only 
(1) in a matter involvlnff a specific party or 
parties In which he has participated penon- 
ally and substantially in his sovemmencal 
capacity, and (3) in a matter InvolvlnK a s.ne* 
ciflc party or parties which is before his de- 
partment or agency, U he has served therem 
more than 60 days in the year past. 

Since new sections 203 Mid 203 extend to 
activities In the same range of matters, they 
overlap to a greater extent than did their 
predecessor sectlozui 381 and 283. The fol- 
lowing are the fev important differences be- 
tween sections 203 and 20.'^: 

I* Section SOS appUta to Members of Con- 
gms as veil as offlcm and employees of 
the Oovemment; section 205 2t>pUe3 only to 
the latter. 

3. Section 203 bars senrlces rendered fcr 
compensation solicited or received, but not 
thos/» rendered without such comi>en)i*tlon; 
section 205 bars both kinds of services. 

8» Section 203 bars services rendered 
before the departments md agencies but 
not acmces rendered In court; section 203 
bars both. 

It wUl be seen that whUe secUon 203 is 
controiUng as to Members of Congrefu. for 
aU practical purposes section 205 completely 
overshadows section 203 In respect of offi- 
cers and employees of the Oovemment. 

Section 205 permits a Oovemment officer 
or employee to roprt?cnt anoUier porson, 
without compenation, ui c dlsdpllnary. loy- 
alty or other personnel matter Another 
provision declares that the section Coea pot 
prevent an officer or employee from glvlrr 
testimony under oath or making statemenu 
required to be made under penalty for per- 
jury or contempt.* 



•These two provisions of section 205 refer 
to an ''officer or employee- and not. as do 
certain of the other provisions of the Act, to 
an •♦officer or employee, Indudlng a special 
Government employee." However. It la plain 
from the definition In section 202(a) that a 
special Government employee is embraced 
within the comprehensive term "officer or 
employee," There would seem to be little 
doubt, therefore, that the Instance provi- 
sions of section 205 apply to special Govern- 
ment employees even In the absence of an 
explicit reference to them. 
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Section 305 also authorizes a limited 
waiver of its restrictions and those of sec- 
tion 203 for the benefit of an officer or em- 
ployee. Including a special Oovemment em- 
ployee, who represents his own parents, 
spouse or child, or person or estate he serves 
as a fiduciary. The waiver Is available to the 
officer or employee, whether acting for any 
such person with or without compensation, 
but only If approved by the official making 
appointments to his portion. And in no 
event does the waiver extend to his reprc- 
senution of any such person in matters In 
which he has participated personally and 
substantially or which, even In the absence 
of such participation, are the subject of his 
official responsibility. 

Finally, section 305 gives the head of a de- 
partment or agency the power, notwith- 
standing any applicable restrictions In Its 
provisions or those of section 203, to allow a 
special Oovenmient emloyee to represent 
his regular employer or other outside orga- 
nization In the performance of work under a 
Government grant or contract. However, 
this action Is open to the department or 
agency head only upon his certification, 
published in the Fkddul Rxctsmu that the 
nrZlonal interest requires It. 

New U U.S.a 207. SuhsecUona (a) and (b) 
of Cil& aect'.on contain postemployment pro- 
hibitions applicable to persons who have 
ended senice as officers or employees of the 
execullve branch, the Independent acendes 
or the District of Columbia.- The prohibi- 
tions iuT persons who have served as special 
Gov(«mment employees are the same u for 
persoji^ who have performed regular duties. 

The restraint of subsection (a) li against a 
former officer or employee's acUng aa agent 
or attot^r; for anyone other than the 
Uni^."! ^ M In connection with certain 
whether pending in the courts or 
^ V 1 The matters are those Involvlnc 
V .U'^ .wty or ptJtlea In which the 
'nii^ • ,ces la one of the parties or has a 
Q.1 '^ri ^. substantial interest and In which 
th," i^^v^ic,f'C officer or employee participated 
pen;..;^/ fud substantially while holding a 
Qtivenimeu^ position. 

Subsection (b) seta forth a 1-year postem- 
ployment prohibition In respect of those 
matters which were within the area of offi- 
cial responsibility of a former officer or em- 



"The prohibitions of the two subsections 
apply to persons endln* service In these 
areas whether they leave the Government 
entirely or move to the legislative or Judicial 
branch- As a practical matter, however, the 
prohibitions would rarely be significant In 
the latter situation because officers and em- 
ployees of the legislative and Judicial 
branches are covered by sections 203 and 
205. 
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ployM mc any Ume durlns the lut year of 
his service bu( which do not come within 
subsection (a) b»<rause he did not participate 
In 'them peraaxuUy and sutatantlally. More 
particularly, the prohibition of subsection 
(b) prevents h'a personal appearance In sucli 
matters befortr a rourt or a department or 
agency of the Oovemment as agent or at* 
tomey for anyone other than the United 
States/ Where. In the year prior lo the end 
of his service, a former officer or employee 
has changed arets of reaponslblllty by 
transferring from one agency to another, 
the period of his postemployroent InellglbU- 
Ity as to matters In a particular area ends 1 
year after hii reaponslblllty for that area 
ends. For example. If an Individual transfers 
from a 8ui>ervl8or7 position In the Internal 
Revenue Service to a 8uper\'l3ory position In 
the Post Office Departmert an J leaves that 
department for private employment 9 
months later, he will be free of the restric* 
tlon of subsection <b) In 3 months Insofar as 
Internal Revenue matters axe concerned. He 
will of course be bound by It for a year In re< 
spect of Post Office X^epartment matters. 

The proviso following subsections (a) and 
(b) authorizes an agency head, notwith- 
standing anything to the contrary In their 
provisions, to permit a former officer or em- 
ployee with outstanding scientific qualifica- 
tions to act as attorney or agent or appear 
personally before the agency for another in 
a matter In a scientific field. This authority 
may be exercised by the agency head upon a 
**national Interest", certification published 
in the Fdxjial Rnurxa. 

Subsections (a) and (b> describe the activi- 
ties they forbid as being In connection with 
**partlcular matterCs] Involving a specific 
party or parties'* In which the former offi- 
cer or employee had participated. The 
Quoted language does not Include general 
rulemaking, the formulation of general 
policy or standards, or other similar mat- 
ters. Thus, past participation In or official 
responslblllt Vr a matter of this kind on 
behalf of t' ^emment does not dlsquall- 



'Neltlir It . "^3 nor section 205 pre- 
vents a . -tvemment employee, 

(luring his . >, . KfflllaUon with the 
Oovemment. fi >^ < presenting another 
person before the Oovemment In a particu- 
lar matter only because It is within his offi- 
cial reaponsibUlty. Therefore the Inclusion 
of a former special Oovemment employee 
within the l.year postemployment ban of 
Subsection (b) may subiect him to a tempo* 
'MY restraint from which he was free prior 
to the end of his Oovemment service. How- 
ler, since special Oovemment employees 
Usually do not have "official responsibility.** 
«s that term is defined in section S02(b). 
their Inclusion within the 1-year 'ban will 
not have a widespread effect. 
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fy a former employee from representing an* 
other person In a proceer^lng which Is gov* 
emed by the rule or other result of such 
matter. 

Subsection (a) bars permanently a greater 
* riety of actions than subsection (b) bars 
temporarily. The conduct made unlawful by 
the former Is any action as agent or attOT' 
nev, while that made unlawful by the latter 
is a personal apptarance as agent or attor' 
ney. However, neither subsection precludes 
postemployment activities which may fairly 
be characterized as no more than aiding or 
assisting another.* An Individual who has 
left an agency to accept private employment 
may, for example. Immediately perfonn 
technical work In his company's plant In re- 
lation to a contract for which he had offi* 
dal responslblllty^r. for that matter. In re- 
lation to one he helped the agency negoU* 
ate. On the other hand, he Is forbidden for 
a year. In the first case (o appear personally 
before the agency as the agent or attorney 
of his company In connection with a dispute 
over the terms of the contract. And he may 
at no time appear personally before the 
agency or otherwise act as agent or attorney 
for his company in such dispute If he helped 
negotiate the contract. 

Comparing subsection (a) with the ante* 
cedent 18 U^.C. 384 discloses that It follows 
the latter In limiting disqualification to 
cases where a former officer or employee ac- 
tually participated in a matter for the Oov- 
emment. However, subsection (a) covers all 
matters In which the United States Is a 
party or has a direct and substantial inter- 
est and not merely the "claims against the 
United SUtes** covered by 18 U.S.C. 284. 
Subsection (a) also goes further than the 
latter In Imposing a lifetime instead of a 2- 
year bar. Subsection (b) has no parallel in 
18 U^.C. 384 or any other provision of the 
former conflict in Interest sututes. 

It will be seen that subsections <a) and <b) 
in combination are less restrictive In some 
respects, and more restrictive in others, 
than the combination of the prior 18 U.S.C. 
284 and 5 U.S.C. 99. Thus, former officers or 
employees who were outside the Oovem- 
ment when the Act came into force on Janu- 



'Subsection (a), as It first appeared In 
UJL 8140. the bill which became Pub. L. 87- 
49. made it unlawful for a former officer or 
employee to act as agent or attorney for. or 
aid or assist, anyone In a matter In which 
he had participated. The Houss Judiciary 
Committee struck the underlined words, 
and the bill became law without them. It 
should be noted also that the repealed pro- 
visions of 18 U.S.C. 283 made the distinction 
between one's acting as agent or attorney 
for another and his aiding or assisting an- 
other. 
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ary 21. 1963, will In ceruun aitu&tlor^ be en* 
abled to carry on activities before the Gov. 
ernment which were previously barred. For 
example the repeal of 5 U.S.C. 99 permits an 
attorney who left an executive department 
for private practice a year before to take 
certain caaea against the Oovemment Irame* 
dlately which would be subject to the bar of 
B US,C, 99 for another year. On the other 
hand, former officers or employees became 
precluded on and after Januvy 21. 1963. 
from engacins or contlnuinK to engage In 
certain activities which were permissible 
until that date. This result follows from the 
replacement of the 2*year bar of IB U^.C. 
264 with the lifetime bar of subsection (a) in 
comparable situations, from the increase in 
the variety of matters covered by subsection 
(ft) as compared with 18 U.S.C. 264 and from 
the introduction of the l*year bar of subsec- 
tion (b). 

Subsection (c) of section 207 pertains to 
sa individual outside the Oovemment who 
Is in a business or professional partnership 
with someone serving in the executive 
branch* an independent agency or the Dts- 
trtct of Columbia. The suhsecUon prevents 
such individual from acting as attorney or 
agent for anyone other than the United 
SUtes in any matters, including those in 
court, in which his partner in the QoTem- 
ment Is participating or has Participated or . 
which are the subject of his partner's offi- 
cial responsibility. Although included in a * 
section dealing largely with pcstemploy- 
. ment activities, this provision is not directed 
to the postemployment situation. 

The paragraph at the end of section 207 
also pertains to individuals in a partnership 
but sets forth no prohlbiUon. This para- 
iraph. which is of Importance mainly to 
lawyers in private practice, rules out the 
posalblUty that an individual wUl be deemed 
subject to section 203. 20B. 207(a) or 207(b) 
solely because he has a partner who serves 
or has served In the Oovemment either as a 
regular or a special Oovemment employee. 

^ew 28 20L This aecUon forbids 

certain actions by an officer or employee of 
the Oovemment in his role as a servant or 
represenUUve of the Oovemment. Its 
thrust is therefore to be distinguished from 
that of secUons 203 and 205 which forbid 
certain actions in his capacity as a repre- 
senUtlve of persons outside the Oovem- 
ment. 

Subsection (a) in substance requires an of» 
fleer or employee of the execuUve branch, 
an mdependent agency or the District of 
Columbia, including a speciaJ Government 
employee, to refrain from parUclpating as 
such \n any matter in which, to his knowl- 
edge, he. his spouse, minor child or partner 
has a financial interest. He must also 
remove himself from a matter In which a 
business or nonprofit organization with 
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which he Is connected or Is seeking employ* 
ment has a financial Interest. 

Subsection (b) Permits the agency of an 
officer or employee to grant him an ad hoc 
exemption from sut-iectlon (a) If the ouulde 
financial Interest in a matter Is deemed not 
substantial enough to have an effect on the 
Integrity of his services. Financial Interests 
of this kind ma.y also be made nondlsquall. 
fylng by a general regulation published in 
the PcDDiAX. RcaiSTzn. 

Section 208 is similar in purpose to the 
former 18 U^.C. 434 but prohibits a greater 
variety of conduct than the "transaction of 
business with • • • [a) business entity to 
which t;«e prohibition of section 434 was 
limited. In addition, the provision in section 
208 including the interesU of a spouse and 
others Is new, Is in the provisions authoriz- 
ing exemptions for inslmlficant Interests. 

New 18 US,C. 209, Subjection (a) prevents 
an officer or employee of the executive 
branch, an independent agency or the Dis- 
trict of Columbia from receiving, and 
anyone from paylrg him, any salary or sup- 
plenaentatlon of salary from a private 
source as compv'nsatlon for his services to 
the Oovemment. This provision uses much 
of the language of the former 18 U-S.C. 1914 
and does not vary from that statute in sub^ 
stance. The remainder of section 209 is new. 

SubsecUon (b) specUIcaUy authorises an 
officer or employee covered by subsecUon 
(a) to continue his participation in a bona 
/Ide pension pl&n or other employee welfare 
or benefit plan oialntained by a former em- 
ployer. 

Subsection (c) provides th»t section 209 
does not apply to a special Oovemment em- 
ployee or to anyone serving the Qovem* 
ment without compensation, wlietheror not 
he is a special Oovemment employee. 

Subsection (d) provides that the section 
does not prohibit the payment or accep^ 
ance of contributions, awards or other ex* 
penaes under the terms of the Government 
Employees Training Act (72 SUt. 327. S 
U^C. 2301-2319). 

STATUTORY KZEurrxoM s rRou coTTTucr or 

nnXREST LAWS 

Congress has in the past enacted statutes 
exempting persons In certain posltlons~usu* 
ally advisory in nature— from the provisloiu 
of some or all of the former conflict of in. 
tereat laws. Section 2 of the Act granU cor- 
responding exemptions from the new laws 
with respect to legislative and Judicial posi- 
tions carrying such past exemptions. Howev* 
er, section 2 excludes positions in the execu* 
tive branch, an independent agency and the 
District of Columbia from this grant. As a 
consequence, all statutory exemptions for 
persons serving In these sectors of the Gov' 
ernment ended on January 21, 1963. 
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KCTIRCD OmZTM Of THZ AHMED roRCKS 

public Law 87>649 enacted a new 18 U^.C. 
•^QB which provides In general that the new 
^tions 203 and 205. replacing 18 U^.C. 2S1 
tnd 233. do not apply to retired officers of 
the armed forces and other uniformed serv- 
ices. Howi«?ver. 18 U.S.C. 281 and 253 contain 
special restrictions applicable to r«t.<red offl- 
ctrs of ihe anned forces whlcL r-jxi left In 
force by the partial repealer a( those stat- 
utes set forth In section 2 of the Act. 

The former 18 U^.C. 284. which con- 
uined a 2«year disqualification against pos- 
trroployment activities In connection with 
claims against the United States, applied by 
lis terms to persons who had served as com- 
missioned officers and whose active service 
had ceased either by reason of retirement or 
complete separation, its replacement, the 
broader IB 207. also applies to per- 

sons In those circumstances. Section 207. 
therefore applies to retired officers of the 
armed forces and •'Overlaps the continuing 
provisions of 18 U.S.C. 281 and 283 applica> 
ble to such officers although to a different 
extent than did 18 XJS.C. 384, 

voxsnro TSAitSAcnoirs xk tiolaxxoit or mz 
coriTLiCT or urmxsrs or brxbcbt law;i 

Public Law 87-849 enacted a new section. 
18 a.S.C. 218. which did not supplant a pre- 
existing .«(ection of the criminal code. How- 
ever. It was modeled on the last sentence of 
the former 18 XJJ3.C. 216 authorizing ths 
President to declare a Covermnent contract 
void wb';»;h was entered Into In violation of 
that sectlcn. U will be recalled that section 
316 was one of the two sututes repealed 
without replacement. 

The new 18 n.S.C. 218 grants the Presi- 
dent and under presidential regulations, an 
Wncy head the power to void and rescind 
any fro.:^*ctlon or matter In relation to 
which *:,ere has been a "final conviction" 
for a violation of the conflict of Interest or 
bribery laws. The section also authorizes 
the Qovemment's recovery. In addition to 
any penalty prescribed by law or In a con- 
tract, of the amount expended or thing 
transferred on b^-Mt of ^he Government. 

Section 218 specifically provides that the 
powers Its granu are "in addition to any 
other remedies provided by law." According- 
ly, it would not seem to override the deci- 
sion In United States v. Mississippi VaOev 
Genenlino Co,, 364 U-S. 520 (1961), a case 
in which there was no "final conviction." 

BZBUOGRAPHT 

Set forth below are the citations to the 
legislative history of Public Law 87-849 and 
a list of recent material which Is pertinent 
to a study of the Act. The listed i960 report 
of the Association of the Bar of the City of 
New York is particularly valuable, por a 
comprehensive bibliography of earlier mate- 



Pjrt App«ndi:f 

rial relating to the conflict of interest la\jis. 
see 13 Record cf the Association of the Qfir 
of the City of New York 323 (May 1958). 

LeciSLA-nw Hisrcnv or Pira. L. 87-849 (H..fi.. 
8140.87th Cokc.) 

1. Hearings of June 1 and 2. 1961. before^ 
the Antitrust Subcommittee (Subcommitte«> 
No. 5) of the House Judiciary Committee. 
87th Cong.. 1st sess.. ser. 3. on fedeml Can- 
Aid of Interest LeQislation. 

2. H. Rept. 748. 87th Cone Ist sess. 
3. 107 Cong. Rec. 14774. 

4. Hearing of June 21. 1982. before the 
Senate Judiciary Committee. 87th Cong.. 2d 
sess.. on Corx/lict of Interest 

5. S. Rept. 2213. 87th Cong,. 2d sess. 

6. 108 Cong. Rec. 2080S and 21130 (daily 
ed.. October 3 and 4. 1962). 

Otrxr Material 

1. Presldent*s special m£S5.%ge to Congress. 
April 27. 1981. and attach<ed draft bill. I07 
Cong. Rec 6835. 

2. President's Memorandum of February 
9. 1962. to the heads of executive depsii?.- 
ments and a«encles entitled Preventi'^if 
Conflicts of Interest on the Part of Advij^s 
and Constiltants to the Government, 27 PR 
1341. 

3. 42 Op. A.C. No. 6. January 31. 1962. 

4. Memotandum of December 10. 1956. fur 
the Attorney General from the Office of 
Legal Counsel re conflict of Interest t stat- 
utes. Hearings before the Antitrust Subcom- 
mittee (Subcommittee No. 5) of House Judi- 
ciary Committee. 86th Cong.. 2d sess.. ser. 
17. pt. 2, p. 819. 

5. Staff report of Antitrust Subcommittee 
(Subconomlttec No. 5) of House Judiciary 
Cominlttee. 85th Cong.. 2d sess.. Federal 
Conflict of Interest LeffitlatUm (Comm. 
PTlnt 1958). 

6. Report of the Associatlori of the Bar of 
the City of New York, Conflict of Interest 
and Federal Service (Harvard TJa -*. Press 
1960). 

C38 FB 985. Feb. 1. 1963] 



PART 47— RIGHT TO FlNANaAL 
PRIVACY ACT 



Sec. 

47.1 Definitions. 

47.2 purpose. 

47.3 Authorization. 

47.4 Written request. 

47.5 Certification. 

AcTKvtSiTT: f> V.S.C. 301: 28 US.C. 509. 
510; section \ fM of the Right to Financial 
Privacy Act of 1978. 12 U.S.C. 3408. 

SonRcr. Order No. 822-79. 44 FR J 'r«34. 
Mar. 13. 1979. unless otherwise iio* • 
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